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MTC DBE Program
As a recipient of Federal Transit Administration (FTA) funds, the Metropolitan Transportation

Commission (MTC) is required to establish a DBE Program in accordance with regulations of
the U.S. Department of Transportation (DOT), 49 Code of Federal Regulations (CFR) Part 26.
MTC has developed the draft MTC FTA DBE Program and will submit it to the FTA Region
IX Civil Rights Officer for review and acceptance to follow implementation. The proposed
MTC FTA DBE program will apply exclusively to funds received directly from FTA.

MTC entered into an Implementation Agreement with the California Department of
Transportation (Caltrans) on June 2, 2009, requiring MTC to wholly adopt the Caltrans DBE
Program and to assist Caltrans in achieving its DBE goals. Since that time, MTC has
implemented the Caltrans DBE Program Plan and met all of Caltrans” DBE program
requirements, and MTC’s goal attainment has been submitted to Caltrans for inclusion in
Caltrans DBE Program Plan. The applicability of the Caltrans DBE Program is for Federal
Highway Administration (FHWA) assisted projects, or projects with FTA funds that are
programmed to MTC by Caltrans.

After approval of the draft MTC FTA DBE Program by the FTA, MTC will post the Program
on MTC’s website. MTC will additionally distribute the MTC FTA DBE Program to DBE and
non-DBE business communities that perform work on MTC’s FTA assisted contracts.
Distribution of this policy will be accomplished through posting on MTC’s website and
referenced in FTA assisted contracts.

Attachment:
e Attachment A: Draft MTC FTA Disadvantaged Business Enterprise (DBE) Program
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Policy Statement

Section 26.1, 26.23 Objectives / Policy Statement

The Metropolitan Transportation Commission (MTC) has established a Disadvantaged
Business Enterprise (DBE) program in accordance with regulations of the U.S. Department
of Transportation (DOT), 49 CFR Part 26. As a Recipient of Federal financial assistance
from the Federal Transportation Administration (FTA), and as a condition of receiving this
assistance, MTC has signed an assurance that it will comply with 49 CFR Part 26.

It is the policy of MTC to ensure that DBEs as defined in Part 26, have an equal
opportunity to receive and participate in FTA-assisted contracts. It is also MTC’s

policy:

a) To ensure nondiscrimination in the award and administration of FTA-assisted
contracts;

b) To create a level playing field on which DBEs can compete fairly for FTA-assisted
contracts;

c) To ensure that the DBE Program is narrowly tailored in accordance with applicable law;

d) To ensure that only firms that fully meet 49 CFR Part 26 eligibility standards
are permitted to participate as DBEs;

e) To help remove barriers to the participation of DBEs in FTA-assisted contracts;

f) To promote the use of DBEs in all types of federally-assisted contracts and
procurement activities conducted by Recipients;

g) To assist the development of firms that can compete successfully in the market
place outside the DBE Program; and

h) To provide appropriate flexibility to Recipients of Federal financial assistance in
establishing and providing opportunities for DBEs.

The Administration and Facilities Services (AFS) Director has been designated as the DBE
Liaison Officer, as noted in Attachment A, DBE Program Organization Chart. In that
capacity, the AFS Director is responsible for implementing all aspects of the DBE program.
Implementation of the DBE program isaccorded the same priority as compliance with all
other legal obligations incurred by MTC in its financial assistance agreements with DOT.

MTC will disseminate this FTA DBE policy statement to the MTC Commission and all the
components of the organization. MTC will additionally distribute this statement to DBE and
non-DBE business communities that perform work on MTC’s FTA- assisted contracts.
Distribution of this policy will be accomplished through posting on MTC’s website and
referenced in FTA-assisted contracts.

Steve Heminger Date
Executive Director

June 2018
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SUBPART A - GENERAL REQUIREMENTS

Section 26.3 Applicability

MTC is the Recipient of FTA funds authorized by Titles I, 111, V and VI of ISTEA, Pub. L.
102-240 or by Federal transit laws in Title 49, U.S. Code, or Titles I, 111, and V of the TEA-
21, Pub. L. 105-178. Titles I, 111, and V of the Safe, Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for Users (SAFETEA-LU), Pub. L. 109- 59, 119 Stat.
1144; and Divisions A and B of the Moving Ahead for Progress in the 21st Century Act
(MAP-21), Pub. L. 112-141, 126 Stat. 405.

MTC receives various levels of FTA formula funding directly from FTA and indirectly from
the California Department of Transportation (Caltrans) and other FTA transit grantees. As a
Metropolitan Planning Organization (MPO), MTC also receives Federal Highway
Administration (FHWA) funds for programing to transportation related organizations. For
projects with multiple Operating Administrations, MTC will report to the Operating
Administration providing the largest percentage of funding for the contract.

Section 26.5 Definitions

In accordance with 49 CFR Section 26.5, the following definitions apply to MTC’s DBE
Program:

Business, business concern or business enterprise means an entity organized for profit
with a place of business located in the United States, and which operates primarily within the
United States or which makes a significant contribution to the United States economy through
payment of taxes or use of American products, materials, or labor.

Compliance means that a Recipient has correctly implemented the requirements of this
part.

Contract means a legally binding relationship obligating a seller to furnish supplies or
services (including, but not limited to, construction and professional services) and the buyer to
pay for them. For purposes of this part, a lease is considered to be a contract.

Contractor means one who participates, through a contract or subcontract (at any tier), in
a DOT-assisted highway, transit, or airport program.

Days mean calendar days. In computing any period of time described in this part, the day
from which the period begins to run is not counted, and when the last day of the period is a
Saturday, Sunday, or Federal holiday, the period extends to the next day that is not a Saturday,
Sunday, or Federal holiday. Similarly, in circumstances where the Recipient's offices are closed
for all or part of the last day, the period extends to the next day on which the agency is open.

June 2018
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Department or DOT means the U.S. Department of Transportation, including the Federal
Transit Administration (FTA) and other Operating Administrations not covered by this DBE
Program.

Disadvantaged business enterprise or DBE means a for-profit small business concern—

(1) That is at least 51 percent owned by one or more individuals who are both socially
and economically disadvantaged or, in the case of a corporation, in which 51 percent of the
stock is owned by one or more such individuals; and

(2) Whose management and daily business operations are controlled by one or more of
the socially and economically disadvantaged individuals who ownit.

FTA-assisted contract means any contract between a Recipient and a contractor (at any
tier) funded in whole or in part with FTA financial assistance, including letters of credit or
loan guarantees, except a contract solely for the purchase of land.

FTA means the Federal Transit Administration, a DOT Operating Administration that
provides financial and technical assistance to local public transit systems.

Good faith efforts means efforts to achieve a DBE goal or other requirement of this part
which, by their scope, intensity, and appropriateness to the objective, can reasonably be
expected to fulfill the Program requirement.

Home state means the state in which a DBE firm or applicant for DBE certification
maintains its principal place of business.

Joint venture means an association of a DBE firm and one or more other firms to carry
out a single, for-profit business enterprise, for which the parties combine their property, capital,
efforts, skills and knowledge, and in which the DBE is responsible for a distinct, clearly
defined portion of the work of the contract and whose share in the capital contribution, control,
management, risks, and profits of the joint venture are commensurate with its ownership
interest.

Noncompliance means that a Recipient has not correctly implemented the requirements of
this part.

Operating Administration or OA means any of the following parts of DOT: the federal
Aviation Administration, the FHWA, and FTA. The “Administrator” of an Operating
Administration includes his or her designees.

Personal net worth means the net value of the assets of an individual remaining after total

liabilities are deducted. An individual's personal net worth does not include: The individual's
ownership interest in an applicant or participating DBE firm; or the individual's equity in his
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or her primary place of residence. An individual's personal net worth includes only his or her
own share of assets held jointly or as community property with the individual's spouse.

Primary industry classification means the most current North American Industry
Classification System (NAICS) designation which best describes the primary business of a
firm. The NAICS is described in the North American Industry Classification Manual—United
States, which is available on the Internet at the U.S. Census Bureau Web site:
http://www.census.gov/eos/www/naics/.

Primary Recipient means a Recipient which receives FTA financial assistance and passes
some or all of it on to another Recipient.

Principal place of business means the business location where the individuals who
manage the firm's day-to-day operations spend most working hours. If the offices from which
management is directed and where the business records are kept are in different locations, the
Recipient will determine the principal place of business.

Program means any undertaking on a Recipient's part to use FTA financial assistance,
authorized by the laws to which this part applies.

Race-conscious measure or Program is one that is focused specifically on assisting only
DBEs, including women-owned DBEs.

Race-neutral measure or Program is one that is, or can be, used to assist all small
businesses.
For the purposes of this part, race-neutral includes gender-neutrality.

Recipient is any entity, public or private, to which DOT financial assistance is extended,
whether directly or through another Recipient, through the programs of the FAA, FHWA, or
FTA, or who has applied for such assistance.

Secretary means the Secretary of Transportation or his/her designee.

Set-aside means a contracting practice restricting eligibility for the competitive award of
a contract solely to DBE firms.

Small Business Administration or SBA means the United States Small Business
Administration.

SBA certified firm refers to firms that have a current, valid certification from or
recognized by the SBA under the 8(a) BD or SDB Programs.

Small business concern means, with respect to firms seeking to participate as DBESs in
DOT- assisted contracts, a small business concern as defined pursuant to section 3 of the Small
Business Act and Small Business Administration regulations implementing it (13 CFR part
121) that also does not exceed the cap on average annual gross receipts specified in §26.65(b).
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Socially and economically disadvantaged individual means any individual who is a
citizen (or lawfully admitted permanent resident) of the United States and who has been
subjected to racial or ethnic prejudice or cultural bias within American society because of his
or her identity as a member of groups and without regard to his or her individual qualities. The
social disadvantage must stem from circumstances beyond the individual's control.

(1) Any individual who a Recipient finds to be a socially and economically
disadvantaged individual on a case-by-case basis. An individual must demonstrate that he or
she has held himself or herself out, as a member of a designated group if you require it.

(2) Any individual in the following groups, members of which are rebuttably presumed to
be socially and economically disadvantaged:

@0 “Black Americans,” which includes persons having origins in any of the Black racial
groups of Africa;

() “Hispanic Americans,” which includes persons of Mexican, Puerto Rican, Cuban,
Dominican, Central or South American, or other Spanish or Portuguese culture or origin,
regardless of race;

@) “Native Americans,” which includes persons who are enrolled members of a federally
or State recognized Indian tribe, Alaska Natives, or Native Hawaiians;

(V) “Asian-Pacific Americans,” which includes persons whose origins are from Japan,
China, Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand,
Malaysia, Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S. Trust Territories of the
Pacific Islands (Republic of Palau), Republic of the Northern Marianas Islands, Samoa,
Macao, Fiji, Tonga, Kirbati, Tuvalu, Nauru, Federated States of Micronesia, or Hong Kong;

() “Subcontinent Asian Americans,” which includes persons whose origins are from
India, Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka;

M) Women;

(i) Any additional groups whose members are designated as socially and economically
disadvantaged by the SBA, at such time as the SBA designation becomes effective.

(3) Being born in a particular country does not, standing alone, mean that a person is
necessarily a member of one of the groups listed in this definition.

Spouse means a married person, including a person in a domestic partnership or a civil
union recognized under State law.

Transit vehicle manufacturer means any manufacturer whose primary business purpose is
to manufacture vehicles specifically built for public mass transportation. Such vehicles
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include, but are not limited to: Buses, rail cars, trolleys, ferries, and vehicles manufactured
specifically for paratransit purposes. Producers of vehicles that receive post-production
alterations or retrofitting to be used for public transportation purposes (e.g., so-called cutaway
vehicles, vans customized for service to people with disabilities) are also considered transit
vehicle manufacturers. Businesses that manufacture, mass-produce, or distribute vehicles
solely for personal use and for sale “off the lot” are not considered transit vehicle
manufacturers.

Tribally-owned concern means any concern at least 51 percent owned by an Indian tribe as
defined in this section.

You refers to a Recipient, unless a statement in the text of this part or the context requires
otherwise (i.e., “You must do XYZ’ means that Recipients must do XYZ).

Section 26.7 Non-discrimination Requirements

MTC will never exclude any person from participation in, deny any person the benefits of, or
otherwise discriminate against anyone in connection with the award and performance of any
contract covered by 49 CFR Part 26 on the basis of race, color, sex, or national origin.

In administering its DBE Program, MTC will not, directly or through contractual or other
arrangements, use criteria or methods of administration that have the effect of defeating or
substantially impairing accomplishment of the objectives of the DBE Program with respect
to individuals of a particular race, color, sex, or national origin.

Section 26.11 Record Keeping Requirements

Reporting to DOT: 26.11(a)

MTC will report DBE participation on FTA funded contracts on a semi-annual basis, using
the Uniform Report of Awards or Commitments and Payments, U.S. DOT Form 4630. These
reports will reflect awards, commitment and payments actually made to DBEs and non-DBEs
on FTA-assisted contracts.

To ensure that federal funds received directly and indirectly are reported accurately, MTC has
developed and is in the process of implementing Master Funding Agreements with FTA
grantees in the San Francisco Bay Area. Subrecipients of funds from FTA grantees will report
any subsequent awards and commitments on their semi-annual Uniform Report, if the
subrecipient is also a direct FTA Recipient with an existing DBE Program.

Bidders List: 26.11(c)

MTC has created a bidders’ list, consisting of information about all DBE and non-DBE firms
that bid or quote on DOT-assisted contracts. The purpose of this requirement is to allow use
of the bidders’ list approach to calculate overall goals. The bidders’ list will include the
name, address, DBE/non-DBE status, age, and annual gross receipts of firms. MTC will
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collect this information by including a Bidder’s List Form in all FTA-assisted contracts.

Record Retention: 26.11 (d)

Compliance related records will be retained for a minimum of three (3) years unless otherwise
provided by applicable record retention requirements for MTC’s financial assistance
agreement, whichever is longer.

Section 26.13 Federal Financial Assistance Agreement

MTC has signed the following assurances, applicable to all FTA-assisted contracts and financial
assistance received from other Operating Administrations:

Assurance: 26.13(a)

Each financial assistance agreement MTC signs with a DOT operating administration
(or Primary Recipient) will include the following assurance:

MTC shall not discriminate on the basis of race, color, national origin, or sex in the award
and performance of any DOT assisted contract or in the administration of its DBE Program
or the requirements of 49 CFR part 26. MTC shall take all necessary and reasonable steps
under 49 CFR part 26 to ensure nondiscrimination in the award and administration of
DOT-assisted contracts. MTC’s DBE Program, as required by 49 CFR part 26 and as
approved by DOT, is incorporated by reference in this agreement. Implementation of this
Program is a legal obligation and failure to carry out its terms shall be treated as a
violation of this agreement. Upon notification to MTC of its failure to carry out its approved
Program, the Department may impose sanctions as provided for under 49 CFR part 26 and
may, in appropriate cases, refer the matter for enforcement under 18 U.S.C. 1001 and/or
the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et seq.).

This language will appear verbatim in financial assistance agreements with subrecipients.

Contract Assurance: 26.13b

MTC will ensure that the following clause is placed in every FTA-assisted contract
and subcontract:

The contractor, subrecipient or subcontractor shall not discriminate on the basis of race,
color, national origin, or sex in the performance of this contract. The contractor shall carry
out applicable requirements of 49 CFR part 26 in the award and administration of DOT-
assisted contracts. Failure by the contractor to carry out these requirements is a material
breach of this contract, which may result in the termination of this contract or such other
remedy as MTC deems appropriate, which may include, but is not limited to:

(1) Withholding monthly progress payments;
(2) Assessing sanctions;
(3) Liquidated damages; and/or
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(4) Disqualifying the contractor from future bidding as non-responsible.

SUBPART B — ADMINISTRATIVE REQUIREMENTS

Section 26.21 DBE Program Updates

MTC has received funding of $250,000 or more in FTA planning, capital, and or operating
assistance in a federal fiscal year and will continue to carry out this Program until all funds
from FTA financial assistance have been expended. MTC will provide updates to FTA
representing significant changes in the Program.

Section 26.23 Policy Statement
The Policy Statement is set forth on the first page of this DBE Program.
Section 26.25 DBE Liaison Officer (DBELO)

MTC has designated the following individual as DBELO:
Administration & Facilities Services Director (See Attachment A).

In that capacity, the DBELO is responsible for implementing all aspects of the DBE Program
and ensuring that MTC complies with all provision of 49 CFR Part 26. The DBELO has
direct, independent access to the Executive Director concerning DBE Program matters. An
organization chart displaying the DBELO's position in the organization and contact
information are found in Attachment A of this Program.

The DBELO is responsible for developing, implementing and monitoring the DBE
Program, in coordination with other appropriate officials. The DBELO has a staff to assist in
the administration of the Program. The duties and responsibilities include the following:

Page |8

1. Determine appropriate source of DOT funding to implement the applicable DBE Program.

2. Gather and report statistical data and other information as required by DOT.

3. Reviews third party contracts and purchase requisitions for compliance with
this Program.

4. Work with all sections to set overall annual goals.

5. Ensure that bid notices and requests for proposals are available to DBEs in a timely
manner.

6. Identify contracts and procurements so that DBE goals are included in solicitations
(both race-neutral methods and contract specific goals attainment and identifies ways
to improve progress).

7. Analyze MTC's progress toward attainment and identifies ways to improve progress.

Participate in pre-bid meetings and pre-proposal meetings.

9. Advise the Executive Director on DBE matters and achievement.

®©
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10. Plan and participate in DBE training seminars.
11. Act as liaison to the California Uniform Certification Program (CUCP).
12. Provide outreach to DBEs and community organizations to advise them of opportunities.

Section 26.27 DBE Financial Institutions

It is the policy of MTC to investigate the full extent of services offered by financial
institutions owned and controlled by socially and economically disadvantaged individuals in
the community, to make reasonable efforts to use these institutions, and to encourage prime
contractors on FTA-assisted contract to make use of these institutions. MTC will
periodically review the existence of these financial institutions and update the listing as
needed, but no later than every triennial goal period. MTC has reviewed the following
sources to identify such institutions:

e Federal Deposit Insurance Corporation — Minority Depository Institutions
Program Federal Reserve System — Minority-Owned Depository
Institutions

e US Department of the Treasury:

e Office of the Comptroller of the Currency — Minority Depository
Institutions Bureau of the Fiscal Service — Minority Bank Deposit
Program

MTC has identified minority — owned financial institutions in Attachment H.
Section 26.29 Prompt Payment Mechanisms

MTC will include the following clause in each FTA (only)-assisted prime contract. Contracts
funded through multiple Operating Administrations with different prompt payment mechanisms
will include the more stringent prompt payment provisions.

1. Prompt Progress Payments to Subconsultants

The prime consultant agrees to pay each subconsultant under this prime contract for satisfactory
performance of its contract no later than ten (10) Days from the receipt of each payment the
prime consultant receives from MTC.

2. Prompt Return of Retainage to Subconsultants

At MTC’s discretion, one of the following clauses will be included in each FTA (only)-assisted
prime contract regarding prompt and full payment of retainage from the prime consultant to the
subconsultant.

a. MTC will decline to hold retainage from the prime consultant and prohibits the prime

consultant from holding retainage from subconsultants;
b. MTC will decline to hold retainage from the prime consultant and requires the prime
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consultant to make prompt and full payment of any retainage kept by the prime consultant
to the subconsultant within 30 days after the subconsultant’s work is satisfactorily
completed.

c. MTC will hold retainage from the prime consultant and will perform prompt and regular
incremental acceptances of portions of the prime contract, pay retainage to the prime
consultant based on these acceptances, and requires the prime consultant to pay all
retainage owed to each subcontractor for satisfactory completion of the accepted work
within 30 days after MTC releases payment to the prime consultant.

Federal law (49 CFR 26.29) requires that any delay or postponement of payment over 30
Days may take place only for good cause and with MTC’s prior written approval. Any violation
of this provision shall subject the violating prime consultant or subconsultant to the penalties,
sanctions and other remedies specified in Section 7108.5 of the California Business and
Professions Code.

These requirements shall not be construed to limit or impair any contractual, administrative,
or judicial remedies, otherwise available to the prime consultant or subconsultant in the event
of a dispute involving late payment or nonpayment by the prime consultant, deficient
subconsultant performance, or noncompliance by a subconsultant.

This provision applies to both DBE and non-DBE prime consultants and subconsultants.

Section 26.31 Directory

The CUCP maintains a directory identifying all firms eligible to participate as DBEs. The
directory lists the firm's name, address, phone number, and the type of work the firm has
been certified to perform as a DBE. The CUCP DBE directory can be found at
http://www.dot.ca.gov/ha/bep/find_certified.htm.

Section 26.33 Overconcentration

MTC has not identified overconcentration of DBEs in the types of work that DBEs perform.
DBE participation will be routinely monitored to ensure that DBE firms are not so
overconcentrated in a certain type of work as to unduly burden the opportunity of non-DBE
firms to participate in this type of work. Additionally, Caltrans conducts a disparity study
every three years which determines whether there is an overconcentration of DBE firms in a
certain type of work. MTC will stay abreast of any findings of overconcentration from
Caltrans’ disparity studies and take appropriate action as necessary.

If it is determined that DBEs are overly concentrated in a type of work, MTC will consider
varying the use of contract goals, to the extent consistent with Section 26.51, to ensure that
non-DBEs are not unfairly prevented from competing for subcontracts.

Section 26.35 Business Development Programs
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MTC has not established a business development Program.
Section 26.37 Monitoring and Enforcement Mechanisms

MTC will take the following monitoring and enforcement mechanisms on FTA
funded contracts to ensure compliance with 49 CFR Part 26.

1. MTC will bring to the attention of the DOT any false, fraudulent, or dishonest conduct
in connection with the Program, so that DOT can take the steps (e.qg., referral to the
Department of Justice for criminal prosecution, referral to the DOT Inspector General,
action under suspension and debarment or Program Fraud and Civil Penalties rules)
provided in Section 26.109.

2. MTC will consider similar action under its own legal authorities, including
responsibility determinations in future contracts.

3. MTC will provide a monitoring and enforcement mechanism to verify that work
committed to DBEs at contract award is actually performed by the DBEs. This
mechanism is outlined in Attachment F of this Program.

4. MTC will keep a running tally of actual payments to DBE firms for work committed to
them at time of contract award.

Section 26.39 Fostering Small Business Enterprise (SBE) Participation

MTC has included an element in its FTA DBE Program to structure contracting requirements
to facilitate competition by small business concerns, taking all reasonable steps to eliminate
obstacles to their participation, including unnecessary and unjustified bundling of contract
requirements that may preclude small business participation in procurements as prime
contractors or subcontractors.

MTC submitted its plan to foster small business to the FTA on February 8, 2012. To foster DBE
and SBE participation on MTC contracts, MTC follow these steps:

1. Advertises solicitations, schedules bidding periods and opening times, and packages
quantities, specifications, and delivery schedules in ways that facilitate DBE and SBE
participation.

2. Provides assistance to DBE and SBEs to overcome limitations on their ability to obtain
bonding or financing (e.g. by such means as simplifying the bonding process, reducing
bonding requirements, and providing services to help DBE and SBE firms obtain
bonding and financing.)

3. Provides technical assistance and other services, on an as needed basis to DBEs and
SBEs.

4. Provides information and communication Programs on MTC contracting procedures
and specific MTC contract opportunities (e.g. ensuring the inclusion of DBE and SBE
on Recipient mailing lists of bidders’ and ensuring the dissemination to bidders on prime
contracts of list of potential subcontractors including DBEs and SBEs.)
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5. Actively participates in quarterly DBE and SBE workshops and outreach, held in
conjunction with Bay Area transit agencies.

6. Publishes all formal contracting opportunities on the MTC
website
(https://mtc.bonfirehub.com/portal/?tab=openOpportunities)

7. Reviews future MTC solicitations to determine the feasibility of breaking the proposed
contract into smaller scopes of work in order to provide more opportunities for DBEs
and SBEs.

8. Assist prospective MTC contractors to identify DBE and SBE firms that are ready,
willing, and able to subcontract.

SUBPART C - GOALS, GOOD FAITH EFFORTS, AND COUNTING

Section 26.43 Set-asides or Quotas
MTC does not use set-asides or quotas in any way in the administration of this DBE Program.
Section 26.45 Overall Goals

A description of the methodology to calculate the overall goal and the goal calculations can
be found on MTC’s website. This section of the DBE Program will be updated triennially.

In accordance with Section 26.45(f) of Part 26, MTC will submit its overall goal to FTA on
August 1% every three years based on FTA’s goal submittal schedule. Before establishing the
overall goal, MTC will consult with minority, women's and general contractor groups,
community organizations, and other officials or organizations to obtain information
concerning the availability of disadvantaged and non-disadvantaged businesses, the effects of
discrimination on opportunities for DBEs, and MTC’s efforts to establish a level playing field
for the participation of DBEs.

Following this consultation, MTC will publish a notice of the proposed overall goals on its
website before submission to FTA. At MTC’s discretion, the public may be informed that
the proposed goal and its rationale are available for inspection during normal business hours
at its principal office for 30 Days following the date of the notice, and that comments on the
goals will be accepted for 30 Days from the date of the notice. The notice will include
directions on how to submit comments. The overall goal submission to FTA will include a
summary of information and comments received during this public participation process and
responses.

MTC will begin using its overall goal on October 1% of each year, unless directed otherwise
by FTA. If a project-based goal is established, MTC will begin using the goal at the time of
the first solicitation for a DOT-assisted contract for the project.

Section 26.47 Meeting Overall Goals
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If the awards and commitments shown on MTC’s Uniform Report of Awards or
Commitments and Payments at the end of any fiscal year are less than the overall goal
applicable to that fiscal year, MTC will do the following in order to be regarded by the
Department as implementing its DBE Program in good faith:

1) Analyze in detail the reasons for the difference between the overall goal and awards
and commitments in that fiscal year; and

2) Establish specific steps and milestones to correct the problems identified in the
analysis to meet fully the goal for the new fiscal year.

MTC will conduct this goal analysis and complete corrective actions within 90 Days of the
end of the fiscal year and retain this information in its records for three years. The analysis
and corrective actions will be made available to FTA upon request.

Section 26.49 Transit Vehicle Manufacturers Goals

MTC does not procure transit vehicles. If FTA funds passed to a subrecipient are used to purchase
transit vehicles, then the subrecipient will require each Transit Vehicle Manufacturer (TVM), asa
condition of being authorized to bid or propose on FTA-assisted transit vehicle procurements,
to certify that it has complied with the requirements of Section 26.49.

The subrecipient will be required to notify MTC within 15 Days of awarding a contract to
purchase transit vehicles with FTA funds. MTC will submit to FTA within 30 Days of the
subrecipient making a TVM award, the name of the successful bidder, and the total dollar
value of the contract in the manner prescribed in the grant agreement.

Section 26.51(a-c) Breakout of Estimated Race-Neutral & Race-Conscious Participation

The breakout of estimated race-neutral and race-conscious participation can be found in the
DBE Goal Methodology located in Attachment G to this Program. This section of the
Program will be updated in accordance with the FTA submission schedule when MTC’s
goal calculation is updated.

Section 26.51(d-g) Contract Goals

MTC will use contract goals to meet any portion of the overall goal it does not project being
able to meet using race-neutral means. Contract goals are established so that, over the period
to which the overall goal applies, they will cumulatively result in meeting any portion of
MTC’s overall goal that is not projected to be met through the use of race-neutral means.

MTC will establish contract goals only on those FTA-assisted contracts that have
subcontracting possibilities. MTC need not establish a contract goal on every such contract,
and the size of contract goals will be adapted to the circumstances of each such contract (e.qg.,
type and location of work, availability of DBEs to perform the particular type of work.)
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MTC will express its contract goals as a percentage of total amount of a FT A-assisted contract.
Section 26.53 Good Faith Efforts Procedures

Demonstration of good faith efforts 26.53(a) & (c)

MTC will issue solicitations with or without DBE contract goals. For solicitations with DBE
contract goals, the bidder/offeror is obligated to make good faith efforts to make opportunities
available for DBE participation. The bidder/offeror can demonstrate that it has made good faith
efforts by one of two ways:
1) Meet the DBE contract goal, which if substantiated will require no further good faith
effort documentation prior to contract award; or
2) Submit adequate documentation of the bidder’s/offeror’s efforts to meet the DBE
contract goal by the bid/offer due date as a matter of responsibility. This documentation
must be completed on MTC’s Good Faith Efforts form found in Attachment B of this
Program. Examples of good faith efforts are found in Appendix A of 49 CFR part 26.

MTC will ensure that good faith effort information supplied by the bidder/offeror is
complete and accurate and adequately documents the bidder/offeror's good faith efforts to
meet the specified DBE contract goal before MTC commit to the performance of the
contract by the bidder/offeror. In the event that a contract is funded by multiple
Operating Administrations with different standards or guidelines for demonstrating good
faith efforts, MTC will follow the standards or guidelines of the Operating
Administration providing the largest percentage of funding for the contract.

The following personnel are responsible for determining whether a bidder/offeror that has
not met the contract goal has documented sufficient good faith efforts to be regarded as
responsible: Administration & Facilities Services Director (See Attachment A)

Information to be submitted on solicitations with DBE contract goals (26.53(b))

The bidder/offeror must present the information required by Part 26 Section 26.53(b)(2) for
each solicitation for which a contract goal has been established. The bidders or offerors will be
required to submit the following information to MTC no later than five (5) Days after receipt of
bids/offers, in order to support a finding of responsibility and therefore eligible for contract
award:

I.  The names and addresses of DBE firms that will participate in the contract;

ii.  Adescription of the work that each DBE will perform. To count toward meeting a
goal, each DBE firm must be certified in a NAICS code applicable to the kind of
work the firm would perform on the contract;

iii.  The dollar amount of the participation of each DBE firm participating;

iv.  Written documentation of the bidder/offeror's commitment to use a DBE
subconsultant whose participation it submits to meet a contract goal; and

v.  Written confirmation from each listed DBE firm that it is participating in the
contract in the kind and amount of work provided in the prime consultant's
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commitment.

vi.  Ifthe contract goal is not met, the bidder/offeror must submit the form found in Attachment
B of this Program plan to show evidence of good faith efforts (as referenced in Appendix
A of 49 CFR part 26). The documentation of good faith efforts must include copies
of each DBE and non-DBE subcontractor quote submitted to the bidder when a non-
DBE subcontractor was selected over a DBE for work on the contract.

Administrative reconsideration (26.53(d))

Within three (3) working days of being informed by MTC that it is not responsible because
it has not documented sufficient good faith efforts, a bidder/offeror may request
administrative reconsideration. Bidder/offerors should make this request in writing to the
following reconsideration official:

MTC Deputy Executive Director, Operations.

The contact information for the reconsideration official(s) are in Attachment A of this
Program plan. The reconsideration official will not have played any role in the original
determination that the bidder/offeror did not document sufficient good faith efforts.

As part of this reconsideration, the bidder/offeror will have the opportunity to provide written
documentation or argument concerning the issue of whether it met the goal or made adequate
good faith efforts to do so. The bidder/offeror will have the opportunity to meet in person with
MTC’s reconsideration official to discuss the issue of whether it met the goal or made
adequate good faith efforts to do. If the reconsideration official is not available in a timely
manner, another reconsideration official at the “Deputy” level shall be designated, provided
such individual was not involved in the original determination of non-responsibility.

MTC will send the bidder/offeror a written decision on reconsideration, explaining the basis
for finding that the bidder/offeror did or did not meet the goal or make adequate good faith
efforts to do so. The result of the reconsideration process is not administratively appealable to
the DOT.

Good faith Efforts when a DBE is replaced on a contract (26.53(f))

MTC will required that a prime contractor not terminate a DBE subcontractor listed in
response to section 26.53 (b)(2) (or an approved substitute DBE firm) without MTC’s prior
written consent. This includes, but is not limited to, instances in which a prime contractor
seeks to perform work originally designated for a DBE subcontractor with its own forces or
those of an affiliate, a non-DBE firm, or with another DBE firm.

MTC will include in each FTA funded prime contract a provision stating:

1. That the contractor shall utilize the specific DBEs listed to perform the work and
supply the materials for which each is listed unless the contractor obtains MTC’s
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written consent as provided in Section 26.53 (f); and

2. That, unless MTC’s consent is provided under this Section 26.53 (f), the contractor
shall not be entitled to any payment for work or material unless it is performed or
supplied by the listed DBE.

MTC may provide such written consent only if it agrees with the reasons stated in the
concurrence document, that the prime contractor has good cause to terminate the DBE firm. For
purposes of this paragraph, good cause includes the following circumstances:

1. The listed DBE subcontractor fails or refuses to execute a written contract;

2. The listed DBE subcontractor fails or refuses to perform the work of its
subcontract in a way consistent with normal industry standards. Provided,
however, that good cause does not exist if the failure or refusal of the DBE
subcontractor to perform its work on the subcontract results from the bad faith or
discriminatory action of the prime contractor;

3. The listed DBE subcontractor fails or refuses to meet the prime contractor's
reasonable, nondiscriminatory bond requirements.

4. The listed DBE subcontractor becomes bankrupt, insolvent, or exhibits credit
unworthiness;

5. The listed DBE subcontractor is ineligible to work on public works projects
because of suspension and debarment proceedings pursuant 2 CFR Parts 180, 215
and 1,200 or applicable state law;

6. MTC has determined that the listed DBE subcontractor is not a responsible
contractor;

7. The listed DBE subcontractor voluntarily withdraws from the project and provides

to MTC written notice of its withdrawal;

The listed DBE is ineligible to receive DBE credit for the type of work required;

9. A DBE owner dies or becomes disabled with the result that the listed DBE
contractor is unable to complete its work on the contract;

10. Other documented good cause put forward by the prime contractor that MTC agrees that
compels the termination of the DBE subcontractor. Provided, that good cause does
not exist if the prime contractor seeks to terminate a DBE it relied upon to obtain
the contract so that the prime contractor can self-perform the work for which the
DBE contractor was engaged or so that the prime contractor can substitute another
DBE or non-DBE contractor after contract award.

oo

Before transmitting to MTC its request to terminate and/or substitute a DBE subcontractor, the
prime contractor must give notice in writing to the DBE subcontractor, with a copy to MTC, of
its intent to request to terminate and/or substitute, and the reason for the request.

The prime contractor must give the DBE five Days to respond to the prime contractor's notice
and advise MTC and the contractor of the reasons, if any, why it objects to the proposed
termination of its subcontract and why MTC should not approve the prime contractor's action. If
required in a particular case as a matter of public necessity (e.g., safety), MTC may provide a
response period shorter than five Days. In addition to post-award terminations, the provisions of
this section apply to pre-award deletions of or substitutions for DBE firms put forward by
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offerors in negotiated procurements.

When a DBE subcontractor is terminated or fails to complete its work on the contract for any
reason, MTC will require the prime contractor to make good faith efforts to find another DBE
subcontractor to substitute for the original DBE. These good faith efforts shall be directed at
finding another DBE to perform at least the same amount of work under the contract as the
DBE that was terminated, to the extent needed to meet the contract goal established for the
procurement. The good faith efforts shall be documented by the contractor. If MTC requests
documentation under this provision, the contractor shall submit the documentation within 7
Days, which may be extended for an additional 7 Days if necessary at the request of the
contractor, and MTC will provide a written determination to the contractor stating whether or
not good faith efforts have been demonstrated.

MTC will include in each prime contract the contract clause required by §26.13(b) stating that
failure by the contractor to carry out the requirements of this part is a material breach of the
contract and may result in the termination of the contract or such other remedies set forth in that
section as MTC deems appropriate if the prime contractor fails to comply with the requirements
of this section.

MTC must apply the requirements of this section to DBE bidders/offerors for prime contracts.
In determining whether a DBE bidder/offeror for a prime contract has met a contract goal, MTC
will count the work the DBE has committed to performing with its own forces as well as the
work that it has committed to be performed by DBE subcontractors and DBE suppliers.

MTC will require the contractor awarded the contract to make available upon request a copy of
all DBE subcontracts. The subcontractor shall ensure that all subcontracts or an agreement with
DBEs to supply labor or materials require that the subcontract and all lower tier subcontractors
be performed in accordance with the provisions of Part 26.

Section 26.55 Counting DBE Participation

MTC will count DBE participation toward overall and contract goals as provided in 49 CFR
26.55.

SUBPART D - CERTIFICATION STANDARDS

Section 26.61 — 26.73 Certification Process

MTC will ensure that only DBE firms currently certified by the CUCP DBE Program will
participate as DBEs in its Program. To be certified as a DBE, a firm must meet all certification
eligibility standards as set forth in 49 CFR Part 26 and administered by the CUCP.

SUBPART E - CERTIFICATION PROCEDURES
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Sections 26.81 — 26.91 Certification Procedures

All California-based DOT Recipients must participate in the CUCP. CUCP participant agencies
include municipalities, counties, special districts, airports, transit agencies and Caltrans. A
certifying agency performs DBE certification on behalf of the State of California and provides
“one-stop shopping” certification services recognized by all Recipients of DOT funding. The
CUCP directory includes all firms eligible to participate in DOT-assisted opportunities as a
DBE. The CUCP certifying agencies are as follows:
e Caltrans
City of Fresno
City of Los Angeles
Los Angeles County Metropolitan Transportation Authority
Peninsula Corridor Joint Powers Board
San Francisco Bay Area Rapid Transit District
San Diego County Regional Airport
San Francisco International Airport
San Francisco Municipal Transportation Agency
San Mateo County Transit District
Santa Clara Valley Transportation Authority
Yolo County Transportation District

A firm seeking to participate in the MTC DBE Program as a DBE must first be certified in its
Home state. California-based firms should apply to the certifying agency that has jurisdiction in
the county of the firm’s location. Non-California based DBE firms may participate in the CUCP
through the interstate certification process. For more information on the certifying CUCP
members and application process, visit http://www.dot.ca.gov/ha/bep/ucp.htm.

MTC is a non-certifying member of the CUCP and will meet all the certification requirements of
Part 26 through the CUCP. The CUCP will process all applications for certification in
accordance to the procedures in Sections 26.81-26.91 of Part 26.

SUBPART F - COMPLIANCE AND ENFORCEMENT

Section 26.109 Information, Confidentiality, Cooperation

The California Public Records Act (CPRA) (Government Code 86250 — 6276) finds and
declares that access to information concerning the conduct of the people’s business is a
fundamental and necessary right of every person in the state. Nevertheless, consistent with
86254 et seq of the CPRA and the California Information Practices Act (Civic Code §81798
et seq. and the California Streets and Highways Code §31490 (collectively, the California
Privacy Laws), MTC will not release any information that may reasonably be construed as
restricted from disclosure or confidential, including Personally Identifiable Information, as
defined in the California Privacy Laws, without meeting the conditions for its release set forth
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in the applicable privacy or records disclosure policy of MTC. This includes information on
applications for DBE certification.

JASECTION\ADMIN\DBE\FTA DBE Program\2018 Draft\April 2018 drafts\DBE Plan- MTC 2018-Final.docx
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Metropolitan Transportation Commission
Disadvantaged Business Enterprise (DBE) Program
Organization Chart (as of April 2018)

Commissioners

gl Steve Heminger Executive Office of General
Director Counsel

Alix Bockelman Andrew B. Fremier Bradford Paul

Deputy Executive Director, Deputy Executive Director,
Operations Local Government Services

Deputy Executive Director,
Policy

Regarding DBE Matters

Courtney Ruby

Director, Administration &
Facilities (DBELO)

Disadvantaged Business Enterprise Liaison Officer Administrative Reconsideration Official
Courtney Ruby Andrew B. Fremier
Director, Administration & Facilities Services Deputy Executive Director, Operations
Metropolitan Transportation Commission Metropolitan Transportation Commission
Bay Area Metro Center Bay Area Metro Center

375 Beale Street, Ste. 800 375 Beale Street, Ste. 800

San Francisco, CA 94105 San Francisco, CA 94105

Telephone: 415-820-7923 Telephone: 415-778-5230

Email: cruby@bayareametro.gov Email: aweil@bayareametro.gov
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MTC FTA DBE Program Attachment B
DBE Information - Good Faith Effort

DBE INFORMATION - GOOD FAITH EFFORTS

Federal-aid Project No. Bid/Offer Opening Date

The Metropolitan Transportation Commission (MTC) established a Disadvantaged Business Enterprise (DBE) goal
of % for this project.

The DBE goal for this project has been met as shown in the DBE Participation Commitment form. STOP.
No further good faith effort documentation is required, unless requested by MTC after the bid/offer opening date.

The DBE goal for this project has NOT been met as shown in the DBE Participation Commitment form.
Completion of this form shows the good faith efforts performed by the prime consultant prior to the bid/offer
opening date. Prime consultants must submit this form no later than five (5) Days after the bid/offer opening date.

Submittal of only the “DBE Participation Commitment” form may not provide sufficient documentation to
demonstrate that adequate good faith efforts were made.

The following items are listed in the Section entitled “Submission of DBE Commitment” of the Special
Provisions:

A. The names and dates of each publication in which a request for DBE participation for this project
was placed by the bidder (please attach copies of advertisements or proofs of publication):

Publications Dates of Advertisement

B. The names and dates of written notices sent to certified DBESs soliciting bids for this project and
the dates and methods used for following up initial solicitations to determine with certainty
whether the DBEs were interested (please attach copies of solicitations, telephone records, fax
confirmations, etc.):

Names of DBEs Solicited Date of Initial Follow Up Methods and Dates
Solicitation
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C. The items of work which the bidder made available to DBE firms including, where appropriate,
any breaking down of the contract work items (including those items normally performed by the
bidder with its own forces) into economically feasible units to facilitate DBE participation. It is
the bidder's responsibility to demonstrate that sufficient work to facilitate DBE participation was
made available to DBE firms.

Items of Work Bidder Normally Breakdown of  Amount Percentage
Performs Item Items $) Of
(Y/N) Contract

D. The names, addresses and phone numbers of rejected DBE firms, the reasons for the bidder's
rejection of the DBEs, the firms selected for that work (please attach copies of quotes from the
firms involved), and the price difference for each DBE if the selected firm is not a DBE:

Names, addresses and phone numbers of rejected DBEs and the reasons for the bidder's rejection
of the DBEs:

Names, addresses and phone numbers of firms selected for the work above:

E. Efforts made to assist interested DBESs in obtaining bonding, lines of credit or insurance, and any
technical assistance or information related to the plans, specifications and requirements for the
work which was provided to DBEs:

Page-2
June 2018 FORM



MTC FTA DBE Program Attachment B
DBE Information - Good Faith Effort

F. Efforts made to assist interested DBES in obtaining necessary equipment, supplies,
materials or related assistance or services, excluding supplies and equipment the
DBE subcontractor purchases or leases from the prime contractor or its affiliate:

G. The names of agencies, organizations or groups contacted to provide assistance in
contacting, recruiting and using DBE firms (please attach copies of requests to
agencies and any responses received, i.e., lists, Internet page download, etc.):

Name of Agency/Organization Method/Date of Contact Results

H. Any additional data to support a demonstration of good faith efforts (use
additional sheets if necessary):

NOTE: USE ADDITIONAL SHEETS OF PAPER IF NECESSARY.
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Attachment C
Consultant Proposal DBE Commitment

CONSULTANT PROPOSAL DBE COMMITMENT

1. Project/RFP Number:

2. Contract DBE Goal:

3. Project Description:

4. Project Location:

5. Consultant's Name:

6. Prime Certified DBE:

7. Description of Work, Service, or Materials
Supplied

8. CUCP DBE
Certification No.

9. DBE Contact Information

10. DBE %

17. Project Contract Number:
18. FTA Grant Number:

19. Proposed Contract Execution Date:

this form is complete and accurate.

Local Agency to Complete this Section

Local Agency certifies that all DBE certifications are valid and information on

11. TOTAL CLAIMED DBE PARTICIPATION

%

20. Local Agency Representative's Signature

21. Date

22. Local Agency Representative's Name

23. Phone

24. Local Agency Representative's Title

IMPORTANT: Identify all DBE firms being claimed for credit,
regardless of tier. Written confirmation of each listed DBE is

required.
12. Preparer's Signature 13. Date
14. Preparer's Name 15. Phone

16. Preparer's Title

DISTRIBUTION: Original — Included with consultant’s proposal to local agency.

Page 1 of 2
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INSTRUCTIONS — CONSULTANT PROPOSAL DBE COMMITMENT

CONSULTANT SECTION

1. Project/RFP Number - Enter the number of the project or request for proposal.

2. Contract DBE Goal - Enter the contract DBE goal percentage as it appears on the project
advertisement.

3. Project Description - Enter the project description as it appears on the project advertisement
(Bridge Rehab, Seismic Rehab, Overlay, Widening, etc.).

4. Project Location - Enter the project location as it appears on the project advertisement.

5. Consultant’s Name - Enter the consultant’s firm name.

6. Prime Certified DBE - Check box if prime contractor is a certified DBE.

7. Description of Work, Services, or Materials Supplied - Enter description of work, services, or
materials to be provided. Indicate all work to be performed by DBEs including work performed by the
prime consultant’s own forces, if the prime is a DBE. If 100% of the item is not to be performed or
furnished by the DBE, describe the exact portion to be performed or furnished by the DBE.

8. CUCP DBE Certification Number - Enter the DBE’s Certification Identification Number. All DBEs
must be certified by the California Unified Certification Program (CUCP) by the date bids are opened.
9. DBE Contact Information - Enter the name, address, and phone number of all DBE subcontracted
consultants. Also, enter the prime consultant’'s name and phone number, if the prime is a DBE.

10. DBE % - Percent participation of work to be performed or service provided by a DBE. Include the
prime consultant if the prime is a DBE.

11. Total Claimed DBE Participation % - Enter the total DBE participation claimed. If the total %
claimed is less than item “Contract DBE Goal,” an adequately documented Good Faith Effort (GFE) is
required.

12. Preparer’s Signature - The person completing the DBE commitment form on behalf of the
consultant’s firm must sign their name.

13. Date - Enter the date the DBE commitment form is signed by the consultant’s preparer.

14. Preparer’s Name - Enter the name of the person preparing and signing the consultant's DBE
commitment form.

15. Phone - Enter the area code and phone number of the person signing the consultant’'s DBE
commitment form.

16. Preparer’s Title - Enter the position/title of the person signing the consultant’'s DBE commitment form.

LOCAL AGENCY SECTION

17. Project Contract Number - Enter the project contract number or identifier.

18. FTA Grant Number - Enter the FTA Grant Number.

19. Proposed Contract Execution Date - Enter the proposed contract execution date.

20. Local Agency Representative’s Signature - The person completing this section of the form for
the Local Agency must sign their name to certify that the information in this and the Consultant
Section of this form is complete and accurate.

21. Date - Enter the date the DBE commitment form is signed by the Local Agency Representative.
22. Local Agency Representative’s Name - Enter the name of the Local Agency Representative
certifying the consultant’'s DBE commitment form.

23. Phone - Enter the area code and phone number of the person signing the consultant's DBE
commitment form.

24. Local Agency Representative Title - Enter the position/title of the Local Agency Representative
certifying the consultant’s DBE commitment form.
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METROPOLITAN
I T  TRANSPORTATION MTC FTA DBE Program Attachment D

COMMISSION

PRIME CONTRACTOR’S DBE LETTER OF INTENT

Federal-Aid Contracts

Project Name and Number:

All firms bidding/proposing on Metropolitan Transportation Commission (MTC) projects must have a letter of intent
from each DBE firm to perform work on the project.

DBE Firm:

Street Address:

[Mailing Address:

City:

State: Zip Code:

Telephone Number:

Description of the work that DBE firm will perform:

Please provide additional information on a separate sheet of paper.

California UCP DBE Certification Number: #

The dollar amount and percentage of participation by the DBE firm: $ and
%

Signatures of Authorized representatives of the Prime Contractor and the DBE firm below represent the intent
by the Prime Contractor to subcontract with the DBE firm (subject to MTC award) as described above and an
intent by the DBE firm to perform the work described above:

Prime Contractor Signature Date DBE Firm Signature Date

Prime Contractor Representative DBE Subcontractor Representative
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MONTHLY REPORT-UTILIZATION OF DISADVANTAGED BUSINESS ENTERPRISES (DBE) AND SUBCONTRACTORS

Attachment E

1. Project Contract Number

2. Report Number

5. Contractor/Consultant

3. Local Agency

4. Contract Completion Date

6. Business Address

7. Final Contract Amount

15. ORIGINAL DBE COMMITMENT AMOUNT $

8. ?tc;r:]ract 9. Description of Work, Service, or 10. Company Name and Cét}tifilggtlizon 12. Contract Payments lﬁ/l\/gfll(te 14.F|i3r?et1? of
Number Materials Supplied Business Address Number Non-DBE DBE Completed Payment
16. TOTAL

List all subcontractors/subconsultants and DBEs regardless of tier whether or not the firms were originally listed for goal credit. If actual DBE utilization (or item of work) was different than that approved at the time of
award, provide comments on an additional page. List actual amount paid to each entity. If no subcontractors/subconsultants were used on the contract, indicate on the form.

| CERTIFY THAT THE ABOVE INFORMATION IS COMPLETE AND CORRECT

17. Contractor/Consultant Representative’s Signature

18. Contractor/Consultant Representative’s Name

19. Phone

20. Date

(FOR AGENCY USE ONLY) | CERTIFY THAT THE CONTRACTING RECORDS AND ON-SITE PERFORMANCE OF THE DBE(S) HAS BEEN MONITORED

21. Local Agency Representative’s Signature

22. Local Agency Representative’s Name

23. Phone

24, Date
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MTC FTA DBE Program Attachment E
INSTRUCTIONS — MONTHLY REPORT-UTILIZATION OF
DISADVANTAGED BUSINESS ENTERPRISES (DBE) AND SUBCONTRACTORS

. Project Contract Number - Enter the project contract number or identifier.
. Report Number - Enter the Report Number e.g. Report 1, 2, 3, 4 etc.
. Local Agency - Enter the name of the local or regional agency that is funding the contract.
. Contract Completion Date - Enter the date of anticipated contract completion.
. Contractor/Consultant - Enter the contractor/consultant’s firm name.
. Business Address - Enter the contractor/consultant’s business address.
. Final Contract Amount - Enter the total final amount for the contract.

. Contract Item Number - Enter contract item for work, services, or materials supplied
provided. Not applicable for consultant contracts.
9. Description of Work, Services, or Materials Supplied - Enter description of work, services, or
materials provided. Indicate all work to be performed by DBEs including work performed by the
prime contractor/consultant’s own forces, if the prime is a DBE. If 100% of the item is not to be
performed or furnished by the DBE, describe the exact portion to be performed or furnished by the
DBE.
10. Company Name and Business Address - Enter the name, address, and phone number of all
subcontracted contractors/consultants. Also, enter the prime contractor/consultant's name and
phone number, if the prime is a DBE.
11. DBE Certification Number - Enter the DBE’s Certification Identification Number. Leave
blank if subcontractor is not a DBE.
12. Contract Payments - Enter the subcontracted dollar amount of the work performed or service
provided. Include the prime contractor/consultant if the prime is a DBE. The Non-DBE column is
used to enter the dollar value of work performed by firms that are not certified DBE or for work
after a DBE becomes decertified.
13. Date Work Completed - Enter the date the subcontractor/subconsultant’s item work was
completed.
14. Date of Final Payment - Enter the date when the prime contractor/consultant made the final
payment to the subcontractor/subconsultant for the portion of work listed as being completed.
15. Original DBE Commitment Amount - Enter the “Total Claimed DBE Participation Dollars”.
16. Total - Enter the sum of the “Contract Payments” Non-DBE and DBE columns.
17. Contractor/Consultant Representative’s Signature - The person completing the form on
behalf of the contractor/consultant’s firm must sign their name.
18. Contractor/Consultant Representative’s Name - Enter the name of the person preparing and
signing the form.
19. Phone - Enter the area code and telephone number of the person signing the form.
20. Date - Enter the date the form is signed by the contractor’s preparer.
21. Local Agency Representative’s Signature - A Local Agency Representative must sign
their name to certify that the contracting records and on-site performance of the DBE(S) has
been monitored.
22. Local Agency Representative’s Name - Enter the name of the Local Agency Representative
signing the form.
23. Phone - Enter the area code and telephone number of the person signing the form.
24. Date - Enter the date the form is signed by the Local Agency Representative.

Oo~NoO Ok~ WNE

June 2018



MTC FTA DBE Program Attachment F

Monitoring Payments to DBEs

MTC will require prime contractors to maintain records and documents of payments to
DBEs for three years following the performance of the contract. These records will be make
available for inspection upon request by any authorized representative of the MTC or FTA.
This reporting requirement also extends to any certified DBE subcontractor.

MTC will perform interim audits of contract payments to DBEs. The audit will review
payments to DBE subcontractors to ensure that the actual amount paid to DBE subcontractors
equals or exceeds the dollar amounts states in the schedule of DBE participation.

Enforcement Actions

If you are a firm that, in order to meet DBE contract goals or other DBE program requirements,
uses or attempts to use, on the basis of false, fraudulent or deceitful statements or
representations or under circumstances indicating a serious lack of business integrity or
honesty, another firm that does not meet the eligibility criteria of subpart D of this part, the
Department may initiate suspension or debarment proceedings against you under 2 CFR parts
180 and 1200.

In a suspension or debarment proceeding brought under paragraph (a) or (b) of §26.107, the
concerned operating administration may consider the fact that a purported DBE has been
certified by a recipient. Such certification does not preclude the Department from determining
that the purported DBE, or another firm that has used or attempted to use it to meet DBE goals,
should be suspended or debarred.

The Department may take enforcement action under 49 CFR Part 31, Program Fraud and Civil
Remedies, against any participant in the DBE program whose conduct is subject to such action
under 49 CFR part 31.

The Department may refer to the Department of Justice, for prosecution under 18 U.S.C. 1001
or other applicable provisions of law, any person who makes a false or fraudulent statement
in connection with participation of a DBE in any DOT-assisted program or otherwise violates
applicable Federal statutes.
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Introduction
The Metropolitan Transportation Commission (MTC) hereby submits a revised Disadvantaged
Business Enterprise (DBE) Triennial Goal and Methodology for Federal Fiscal Year (FFY) 2017
through 2019 as requested by the Federal Transit Administration (FTA) in its letter dated January
5, 2017 from Lynette Little, Region IX Civil Rights Officer. This document will supersede the DBE
Triennial Goal submitted to FTA on July 21, 2016.

The Metropolitan Transportation Commission is the transportation planning, financing and
coordinating agency for the nine-county San Francisco Bay Area. As a recipient of FTA funding to
subsidize capital and/or operating transit related activities, MTC is required to submit an overall
goal for DBE participation over the upcoming three federal fiscal years. The revised overall DBE
goal of 6% contained herein represents anticipated DBE participation in FTA-assisted activity for
FFY 2017 to FFY 2019 to be achieved 5% race (and gender)-neutrally and 1% race (and gender)-
consciously.

Background

The Disadvantaged Business Enterprise (DBE) overall goal setting methodology is a requirement
set forth in the United States Department of Transportation (USDOT) DBE regulations, 49 Code of
Federal Regulation (CFR) Part 26.45. The DBE regulations require USDOT recipients to set an
overall goal based on demonstrable evidence of the availability of ready, willing and able DBEs
relative to all businesses ready, willing and able to participate on DOT- assisted contracts. The
goal must reflect MTC’s determination on the level of DBE participation expected absent the
effects of discrimination.

FTA-Assisted Contracting for FFY 2017 — 2019
MTC receives various levels of FTA formula funding directly from FTA and indirectly from California
Department of Transportation (Caltrans) and other FTA transit grantees. MTC has been the direct
recipient of three FTA formula programs, and has subrecipients for each of those programs. These
programs include 5339 Bus & Bus Facilities, 5316 Job Access Reverse Commute (JARC), and 5317
New Freedom funds.

Fixing America’s Surface Transportation (FAST) Act was signed into law in December 2015. The
act supports transit funding through fiscal year 2020 and reauthorized several FTA programs.
State and local government entities that operate fixed route bus service and that are eligible to
receive direct grants under 5307 (Urbanized Areas) and 5311 (Rural Areas) programs may now be
direct recipients of Section 5339 funds, regardless of their designated recipient status. This
reauthorization has removed MTC as the direct recipient of 5339 funds and has significantly
reduced the number of subrecipients under MTC’s oversight. Therefore, these 5339 program
funds are not reflected in MTC’s FFY 2017 — FFY 2019 FTA-assisted contracting activity.
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Job Access and Reverse Commute (5316) and New Freedom (5317) programs have expired;
however, MTC has a few remaining 5316 subrecipients that have expendable funds available in
federal fiscal year 2017. These funds are programmed to nonprofits and other agencies ineligible
as direct recipients. MTC’s FFY 2018 and FFY 2019 FTA-assisted contracting activity does not
include 5316 and 5317 funding.

MTC is a subrecipient of Urbanized Area (5307) and State of Good Repair (5337) funds from direct
FTA grantees for the Clipper Project. These 5307 and 5337 funds account for a large percentage
of FTA-assisted projects during the FFY 2017 through FFY 2019 periods. MTC will execute
memoranda of understanding with area FTA grantees to establish procedures to ensure FTA
contracting activity is captured appropriately in FTA DBE goals and Uniform Reports.

The DBE regulations state that the overall goal should be expressed as a percentage of all FTA
funds (excluding the purchase of transit vehicles) that MTC (and subrecipients under MTC's
oversight) will expend in FTA-assisted contracts over the next three federal fiscal years. The dollar
amounts in Table 1 reflect the full contract amount for each project, as opposed to only the FTA
funded share, because the FTA funded percentages in MTC contracts are usually uncertain until
project solicitation.

Table 1

Project FFY 17 - 19

Clipper Test Bed Upgrades S 80,000 S 80,000
Clipper Fraud Reduction Initiatives S 240,000 S 240,000
TVM/TOT PCl Compliance Upgrades S 400,000 S 400,000

Clipper Network Communication/Replace 200,000 4,200,000 $ 32,240,000 S 36,640,000
Clipper-Legal Support 560,000 400,000 S 240,000 S 1,200,000

Subrecipient Activity

San Leandro LINKS Shuttle S 100,000 S 100,000
Ways to Work- Peninsula Family Svcs. S 100,000 S 100,000
Neighborhood Bicycle Centers S 100,000 S 100,000
Lifeline Cycle 5 Pilot Project S 500,000 S 500,000

S 9,050,000 11,410,000 $ 35,200,000 $ 55,660,000
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Goal Methodology
DBE regulations require that MTC include with the overall goal submission a description of the
methodology used to establish the goal, including the base figure and the evidence with which it
was calculated, and the adjustments made to the base figure, if any, and evidence relied upon for
the adjustments. This section outlines the process utilized to establish the step-one base figure
and consideration given to determine if a step-two adjustment of the base figure is necessary.

Establishment of Local Market Area
Figure A The US Department of Transportation (USDOT) Tips for Goal
T | Setting recommends explaining how the local market area was
determined. The local market area is the area in which the

substantial majority of the contractors and subcontractors with
which MTC does business are located and the area in which
MTC spends the substantial majority of its contracting dollars.
As previously mentioned, MTC is the coordinating agency in
the nine-county San Francisco Bay area. The local market area
was determined to be the nine counties in the San Francisco
Bay area based on MTC and its subrecipients’ contractor
location and contract expenditures. Figure A illustrates the
nine counties in MTC’s local market area. These counties
include Alameda, Contra Costa, Marin, Napa, San Francisco,
San Mateo, Santa Clara, Solano and Sonoma.

Step One: Determination of a Base Figure

MTC examined various sources identified in the US DOT Tips for Goal Setting to measure the
relative availability data. MTC determined that the DBE directory and US Census data were the
most appropriate sources available to estimate the relative availability of DBEs and non-DBEs in
the market area. Weighting of project activity with the applicable North American Industry
Classification System (NAICS) code is encouraged by the US DOT Tips for Goal Setting to ensure
the step one base figure is as accurate as possible. Table 2 presents contracting opportunities
broken down by NAICS codes with the weighted amounts for the FFY 2017-19 projects.

Table 2
NAICS Code

Category of Work Amount Category Weight

S 480,000 0.86%
S 8,160,000 14.66%
48599 | Transit and Ground Passenger Transp. S 800,000 1.44%
522320 | Financial Transactions Processing S 640,000 1.15%
541330 | Engineering Services $ 36,640,000 65.83%
541110 | Legal Services S 1,200,000 2.16%
S 6,240,000 11.21%
S 1,500,000
$ 55,660,000 100.0%
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The base figure was calculated using the methods prescribed in the US DOT Tips for Goal Setting,
with ready, willing and able DBEs as the numerator in each work category and all firms (DBEs and
non-DBEs) as the denominator. MTC examined the relationship on relative availability and size of
projects during the triennial period. Through incorporation of weighting, MTC further refined the
data based on relative availability for applicable projects. After establishing weights, MTC
determined the best sources for DBEs and census data were the California Unified Certification
Program (CUCP) and US County Business Patterns, respectively.

Table 3 shows the relative availability of DBEs by NAICS Code.

Table 3
(DBEs) + (All Firms) = Relative Availability

All Firms

DBE (including Relative
Category of Work Availability DBEs) Availability

238210 | Electrical Contractors 91 1666 0.0546
334118 | Computer Terminal and Equip. Mfg. 0 54 0.0000
48599 | Transit and Ground Passenger Transp. 9 89 0.1011
522320 | Financial Transactions Processing 2 148 0.0135
541330 | Engineering Services 327 2352 0.1390
541110 | Legal Services 26 4576 0.0057
541611 | Management Consulting Services 519 3032 0.1712
75 367 0.2044

The step one weighted base figure is derived by multiplying the category weight by the
relative availability as shown in the below equation.

Base Figure=z( adbsasusbitaibisosobiodsotisnd X weight X 100
Table 4
The Step One Weighted Base Figure
NAICS Code Project ‘ Weight Availability = Weighted Base Figure
238210 | Electrical Contractors 0.0086 0.0546 0.00047
334118 | Computer Terminal and Equip. Mfg. 0.1466 0.0000 0.00000
48599 | Transit and Ground Passenger Transp. 0.0144 0.1011 0.00145
522320 | Financial Transactions Processing 0.0115 0.0135 0.00016
541330 | Engineering Services 0.6583 0.1390 0.09152
541110 | Legal Services 0.0216 0.0057 0.00012
541611 | Management Consulting Services 0.1121 0.1712 0.01919
0.0269 0.2044 0.00551
Total 0.11842
(*100) 11.84213
Weighted
Base Figure 11.84%
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Step Two: Adjusting the Base Figure
Once the base figure is calculated, the DBE regulations require that MTC examine all the evidence
available in its jurisdiction to determine what adjustment, if any, is needed to the base figure to
arrive at the overall goal. If the evidence does not suggest an adjustment is necessary, then no
adjustment shall be made. Several factors must be considered in making a step two adjustment
to the base figure. MTC considered the following factors for a step two adjustment:

Past participation (the volume of work DBEs have performed in recent years) or other
measure of demonstrated capacity; and

Evidence from disparity studies conducted in the market area (including relevant studies
commissioned by other contracting agencies in the market area);

Past participation of DBEs on MTC projects from previous years may not have included all
subrecipient activity as suggested by FTA’s guidance. Therefore, MTC does not consider past
participation as a relevant factor for a step two adjustment. MTC will develop procedures to
ensure that all future subrecipient activity is properly documented and reported.

The USDOT Tips for Goal Setting suggests that consideration be given to disparity study data
conducted in the market area. A disparity study was commissioned by Caltrans! to determine if
any disparities existed in its FTA-assisted contracting activities. The disparity study final report
was issued on December 14, 2014 and is available to the public on Caltrans’ website.

The study provided evidence for a step two adjustment based on an analysis of DBE participation
on Caltrans’ FTA-assisted contracts. The study analysis indicated Caltrans had 0.2 percent DBE
participation on FTA-assisted contracts. The study further stated, “if Caltrans were to adjust its
base figure on DBE participation information from the disparity study, it might consider taking the
average of its base figure and the 0.2 percent DBE participation.”

MTC reviewed the contents of the disparity study and considers the information to be relevant
based on the similarity of MTC’s FTA-assisted contracting activities to those of Caltrans. Therefore,
MTC determined that an adjustment to the base figure was warranted. MTC averaged its step one
base figure from Table 4 with the DBE participation from the disparity study analysis to determine
the overall DBE goal for FFY 2017 — FFY 2019.

Step One Base Figure DBE Participation \ Overall DBE Goal
11.84% 0.2% 6%

! Caltrans 2014 Disparity Study for FTA Contracts, Final Report December 5, 2014, conducted by BBC Research &
Consulting.
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Public Participation
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In establishing an overall goal, MTC must provide for consultation and publication. This
includes: (1) consultation with minority, women's and general contractor groups,
community organizations, and other officials or organizations that could be expected to
have information concerning the availability of disadvantaged and non-disadvantaged
businesses, the effects of discrimination on opportunities for DBEs, and MTC’s efforts to
establish a level playing field for the participation of DBEs; and (2) a published notice
announcing MTC's proposed overall goal before submission to FTA. The notice must be
posted on MTC’s official web site. If the proposed goal changes following review by the
FTA, the revised goal must be posted on MTC's official internet web site.

Consultation

The Business Outreach Committee (BOC) is a consortium of San Francisco Bay Area Transit
and Transportation Agencies. MTC, in collaboration with other BOC members, conducted
a joint consultation meeting on April 12, 2016. Members of trade associations, chambers
of commerce, builders’ exchanges, and technical resource groups in the Bay Area were
invited to the consultation meeting. Some of the topics discussed at the meeting
included: the organizations’ experience with DBE certification programs, the number of
DBE constituents in their organization, and suggested race-neutral contracting practices.
Comments were received and documented from meeting attendees; however, there were
no comments that warranted a modification to MTC's goal setting approach.
Appendix A - Consultation Meeting, includes documentation of the agenda, groups
invited, groups attended and comments received during the meeting. The BOC also
conducted a public participation meeting later in the day on April 12, 2016 to present the
goal setting process and solicit public comment. Documentation regarding the public
participation meeting is also part of Appendix A.

Publication

A published notice announcing the proposed overall goal was posted on MTC’s website
prior to the original July 21, 2016 submittal. OnJanuary5, 2017, FTA requested changes
to MTC’s proposed goal methodology that required a revised goal be posted on the MTC’s
official internet web site. Appendix B — Publication, contains documentation of the
notices published prior to MTC's submission of its original DBE goal to the Federal Transit
Administration on July 21, 2016 and its revised DBE goal on March 1, 2017.

DBE regulations grant recipients the discretion to inform the public that the proposed
overall goal and its rationale are available for inspection during normal business hours at
their principal office and for a 30-day comment period. The revised FFY 2017 — FFY 2019
DBE goal and methodology will be made available for inspection on MTC’s website and
comments on the goal methodology will be accepted for a 30-day period. Additionally,
MTC will consult with the DBE community and hold a public participation stakeholder
meeting within 60 days of the submission of the revised Triennial Goal and Methodology.
All comments received during the public participation process will be analyzed by MTC to
determine if revisions to the overall goal are warranted.
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Proposed Overall DBE Goal Breakdown
The revised proposed overall FFY 2017-19 DBE Goal for the MTC is 6%, which is one percentage
point higher than the previous 5% DBE goal submitted to FTA on July 21, 2016.

The DBE regulations require a projection of the portions of the overall goal expected to be met
through race (and gender)-neutral and race (and gender)-conscious measures. Regulations
additionally require that the maximum feasible portion of the overall goal be attained through
race (and gender)-neutral measures.

The 2014 Caltrans Disparity Study for FTA Contracts found evidence of discrimination. The
disparity study determined the disparity index for minority and women-owned business
enterprise utilization. A disparity index of 100 indicates parity between utilization and availability
for a particular group for a specific set of contracts. A disparity index of less than 100 may indicate
a disparity between utilization and availability, and disparities of less than 80 may be considered
substantial disparity. Disparity indices are generally equated using the following formula:

% QN0 GBRGNS
% RN W0

X 100 = disparity index

The Caltrans disparity study calculated disparity indices for minority and women business-owned
groups on FTA-funded contracts?. The overall disparity for all groups was 91 ([10.4 utilization =+
11.4 availability] X 100), which means these groups received approximately 90 percent of the
contract dollars that might be expected to be received based on their availability for those
contracts. This leaves an approximate 10% disparity to be eliminated in order to reach parity.
MTC will factor this statistical index data from the disparity study to calculate its portion of the
overall goal to be met race (and gender)-neutrally. Based on the Caltrans disparity study, MTC
will presume that it can meet 90 percent of its overall goal of 6 percent through race (and gender)-
neutral measures. Therefore, the DBE goal split equates to 5.4% race neutral and 0.6% race
conscious. The numbers will be rounded to 5% race neutral and 1% race conscious>.

2 Source: BBC Research & Consulting availability and utilization analyses.

3 DBE regulation §26.45(h) requires the overall goal provide for participation by all certified DBEs and must not be
subdivided into group-specific goals. Hispanic and Subcontinent Asian American-owned firms were found to have
no disparity in the Caltrans study. MTC will continue to monitor participation of these groups in MTC’s race
conscious activities and seek a waiver to exclude these groups in accordance to §26.15, if necessary.
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Race-Neutral Implementation Measures

MTC will continue to utilize race-neutral methods to facilitate DBE participation by: 1) participating
in DBE workshops and outreach efforts, 2) publishing all contracting opportunities on the MTC
website (http://procurements.mtc.ca.gov/), and 3) reviewing pending solicitations to determine
the feasibility of breaking the proposed contract into smaller scopes of work aimed at providing
more opportunities for DBE and small business participation. As needed, the DBE Liaison Officer
will assist prospective contractors to identify DBEs and SBEs that are ready, willing, and able to
subcontract.

The MTC website (http://mtc.ca.gov/about-mtc/doing-business-mtc/current-contract-vendor-
opportunities) has been made easier to navigate since MTC's last Triennial Goal and Methodology
report and includes information on current, upcoming, and recently awarded contracts including
awardees and contract amount. The website now allows firms to register online to receive
notifications of procurements when they are issued. MTC’s DBE program, BOC newsletters, “Tips
for Responding to MTC Procurements,” notices of upcoming events, and information on projects
that receive funding from MTC, but are administered and contracted through other transportation
and local agencies in the nine-county Bay Area are also posted on the website.

MTC mails notices of procurements to DBEs, and as a member of the BOC and Caltrans District 4
Calmentor program, MTC actively participates with other agencies in DBE and SBE outreach
efforts. Events that MTC planned and/or participated in the last federal fiscal year include:

Caltrans Calmentor Meeting on October 6, 2015;

California Public Utilities Commission (CPUC) Small Business Expo on October 14, 2015;
Arup Small Business Open House on November 2, 2015;

Meet the Primes event on November 4, 2015;

Caltrans Prime-DBE Cooperative Workshop Il on February 25, 2016;

Meet the Buyer event on March 23, 2016;

Caltrans Calmentor Meeting on March 24, 2016;

Consultation meeting on April 12, 2016;

Public Participation Session to provide information on upcoming transportation projects
and provide input in the DBE goal-setting process on April 12, 2016;

10. Public Meeting and Prime Networking event on May 3, 2016; and

11. Quarterly District 4 Calmentor meeting and annual luncheon on May 5%, 2016.

WONOUOHEWN R
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APPENDIX A — Consultation Meetings
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The San Francisco Bay Area’s Business Outreach Committee (BOC) was formed in November 2007, with
the mission to help DBE and other small and/or local companies to expand their businesses by developing
relationships with transit agency staffs and the contracting community of the San Francisco Bay Area. lIts
membership has grown to include fifteen agencies including:

1. Alameda County Transportation 9. San Francisco Bay Area Rapid Transit
Commission (ACTC) District (BART)
2. Alameda Contra Costa Transit District 10. San Francisco Municipal
(AC Transit) Transportation Agency (SFMTA)
3. Central Contra Costa Transit 11. San Mateo County Transit District
Authority (CCCTA) (SamTrans)
4. City of Rio Vista / Delta Breeze 12. Santa Clara Valley Transportation
5. Golden Gate Bridge Highway and Authority (VTA)
Transportation District (GGBHTD) 13. Transbay Joint Powers Authority
6. Marin Transit (TJPA)
7. Metropolitan Transportation 14. Western Contra Costa Transit
Commission (MTC) Authority (WESTCAT)
8. Napa Valley Transportation Authority 15. Water Emergency Transportation
(NVTA) Authority (WETA)

The BOC sent approximately 14,648 email invitations to a consultation meeting and public participation
session held on April 12, 2016, at ACTC'’s offices. Invitations to the consultant meeting were sent to 160
community organizations and small business resources centers. Invitations to the public participation
session were sent to 14,648 firms in the CUCP DBE listing, minority and women businesses, DOT grantees,
and consultants/contractors.

Of the 2 firms that attended the consultation meeting and 26 firms that attended the public participation
meeting, many commenters emphasized the need for more outreach to the DBE community, and the need
for notification about upcoming procurement activities. Other issues mentioned by commenters
included:
. How goals are set;
Validity of CUCP database;
Lack of consequences for agencies not meeting DBE goals;
+ Transparency of actual DBE/SBE utilization;
+ Length of time needed to obtain DBE certification;
+ Prime contractors having pre-identified DBE/SBE subcontractors making it extremely difficult to get
work;
Suppliers being considered dealers, thus allowing only a portion of participation to count towards DBE
goals;
+ Why procurements are evaluated the way they are;
Central database or place where firms can find out about, and sign up for contracting opportunities
for all the regional transportation agencies;
Difficulty in identifying and establishing a working relationship with the prime contractors bidding on
federally funded projects; and
How to find out about upcoming contracting opportunities before bid issuance.

12| Page



BOC Consultation Meeting
4/12/2016 2:30 p.m. - 3:30 p.m. Alameda
County Tranportation Commission
1111 Broadway, Suite 800, Oakland, CA 94607
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Business Outreach Committee (BOC)
A Consortium of Bay Area Transit and Transportation Agencies

CONSULTATION MEETING 2016

Tuesday, April 12, 2016
2:30 p.m. - 3:30 p.m.

Alameda County Transportation Commission
1111 Broadway, Suite 800 (Commission Rooms)
Oakland, CA 94607

AGENDA
Introduction/Background
. Specific Questions
. Input/Dialogue

. Open Forum



Proposed Roundtable Discussion Topics

L. What has been your experience with the DBE certification program (or other certification
programs)?

2. Are any of your constituents DBES?

3. Does the program meet the needs of your constituents?

4. Do you have any race-neutral contracting practices to suggest?

5. What areas would you like to see the BOC focus on?

The Business Outreach Committee includes Civil Rights Officers and Contract Administrators from:
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PUBLIC PARTICIPATION MEETING 2016
Establishing Overall Triennial DBE Goal for Federal Fiscal Year (FFY) 2016-2019
sponsored by the

Business Outreach Committee (BOC)

A Consortium of Bay Area Transit and Transportation Agencies

Tuesday, April 12, 2016
4:00 p.m. to 6:00 p.m.

Alameda County Transportation Commission
1111 Broadway, Suite 800 (Commission Rooms)
Oakland, CA 94607

AGENDA

4:00 p.m. Welcome and BOC Background

4:05 p.m. Agency Introductions and Overview of Contracting Opportunities:

Alameda County Transportation Commission (Alameda CTC)
Golden Gate Bridge Highway & Transportation District (GGBHTD)
Transbay Joint Powers Authority (TIJPA)

Metropolitan Transportation Commission (MTC)

Bay Area Rapid Transit District (BART)

Alameda Contra Costa Transit District (AC Transit)

Central Contra Costa Transit Authority (County Connection)
Solano County Transit (SolTrans)

San Francisco Municipal Transportation Agency (SFMTA)
San Mateo County Transit District (SamTrans)

Marin Transit

Santa Clara Valley Transportation Authority (VTA)

Western Contra Costa Transit Authority (WestCAT)

Water Emergency Transportation Authority / San Francisco Bay Ferry

(WETA)
4:25 p.m. Presentation: Downtown San Francisco Ferry Terminal Expansion (WETA)
4:40 p.m. Goal Setting Process
5:00 p.m. Public Comments, Questions/Answers

NETWORKING AND ADJOURNMENT



M~
C OVERALL DBE GOAL AND METHODOLOGY FFY 2017 — 2019

APPENDIX B — Publication

17 |Page



M~
C OVERALL DBE GOAL AND METHODOLOGY FFY 2017 — 2019

From: Luz Campos

Sent: Monday, June 20, 2016 10:35 AM

To: Web Updates <WebUpdates@mtc.ca.gov>
Subject: Request

Hi team,

| need your help posting the attached report with the notification below, please post and title “Draft
MTC FY 2016-17, FY 2017-2018, and FY 2018-2019 Disadvantaged Business Enterprises (DBE)
Participation Level”

under: http://mtc.ca.gov/about-mtc/doing-business-mtc/disadvantaged-business-enterprise-program

If possible and it meets the requirements (if any) post also under: http://mtc.ca.gov/whats-
happening/news

Disadvantaged Business Enterprises (DBE)

Goal Notice
Effective Date: Monday, June 20, 2016

In accordance with requirements of the U.S. Department of Transportation as set forth in 49 CFR
Part 26, the Metropolitan Transportation Commission (MTC) hereby notifies the public that it
intends to establish an overall goal of five percent (5%) participation by Disadvantaged Business
Enterprises (DBEs) for Federal Fiscal Year 2016-2017 through 2018-2019 for Federal Transit
Administration (FTA) funded projects.

Thank you,
Lug Campos

Purchasing Procurement Specialist
Metropolitan Transportation Commission
Bay Area Metro Center

375 Beale Street, Suite 800

San Francisco, CA 94105

(415) 778-5390

For more information, visit our website at www.mtc.ca.gov.
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MTC DBE Program

Gateway Bank,
F.S.B. 360 8" Street
Oakland, CA 94607
(415) 831-1288

Mission National

Bank 3060 16"

Street

San Francisco, CA 94103
(415) 826-3627

Trans Pacific National
Bank 88 Kearny Street,
Suite 1750 San Francisco,
CA 94108 (415) 543-3547

San Francisco Bay Area
DBE Financial
Institutions

Attachment H

Source: Office of the Comptroller of the Currency (OCC) Minority and Women-Owned Depository Institutions as

of September 30, 2016
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PART 26—PARTICIPATION BY DISADVANTAGED BUSINESS ENTERPRISES IN DEPARTMENT OF
TRANSPORTATION FINANCIAL ASSISTANCE PROGRAMS

Contents

Subpart A—General

§26.1 What are the objectives of this part?

§26.3 To whom does this part apply?

826.5 What do the terms used in this part mean?

826.7 What discriminatory actions are forbidden?

826.9 How does the Department issue guidance and interpretations under this part?
826.11 What records do recipients keep and report?

826.13 What assurances must recipients and contractors make?

§26.15 How can recipients apply for exemptions or waivers?

Subpart B—Administrative Reguirements for DBE Programs for Federally-Assisted Contracting

826.21 Who must have a DBE program?

826.23 What is the requirement for a policy statement?

826.25 What is the requirement for a liaison officer?

826.27 What efforts must recipients make concerning DBE financial institutions?

826.29 What prompt payment mechanisms must recipients have?

826.31 What information must you include in your DBE directory?

826.33  What steps must a recipient take to address overconcentration of DBES in certain types of work?
8§26.35 What role do business development and mentor-protégé programs have in the DBE program?
826.37 What are a recipient's responsibilities for monitoring the performance of other program participants?
826.39 Fostering small business participation.

Subpart C—Goals, Good Faith Efforts, and Counting

826.41 What is the role of the statutory 10 percent goal in this program?

826.43 Can recipients use set-asides or guotas as part of this program?

826.45 How do recipients set overall goals?

826.47 Can recipients be penalized for failing to meet overall goals?

826.49 How are overall goals established for transit vehicle manufacturers?

826.51 What means do recipients use to meet overall goals?

826.53 What are the good faith efforts procedures recipients follow in situations where there are contract goals?
§26.55 How is DBE participation counted toward goals?

Subpart D—Certification Standards

826.61 How are burdens of proof allocated in the certification process?
826.63 What rules govern group membership determinations?

826.65 What rules govern business size determinations?

826.67 What rules determine social and economic disadvantage?
826.69 What rules govern determinations of ownership?

826.71 What rules govern determinations concerning control?

826.73 What are other rules affecting certification?

Subpart E—Certification Procedures

826.81 What are the requirements for Unified Certification Programs?

826.83 What procedures do recipients follow in making certification decisions?
826.85 Interstate certification.

826.86 What rules govern recipients' denials of initial requests for certification?
826.87 What procedures does a recipient use to remove a DBE's eligibility?
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826.88 Summary suspension of certification.
826.89 What is the process for certification appeals to the Department of Transportation?
826.91 What actions do recipients take following DOT certification appeal decisions?

Subpart F—Compliance and Enforcement

826.101 What compliance procedures apply to recipients?

826.103 What enforcement actions apply in FHWA and FTA programs?

826.105 What enforcement actions apply in FAA programs?

§26.107 What enforcement actions apply to firms participating in the DBE program?
826.109 What are the rules governing information, confidentiality, cooperation, and intimidation or retaliation?
Appendix A to Part 26—Guidance Concerning Good Faith Efforts

Appendix B to Part 26—Uniform Report of DBE Awards or Commitments and Payments Form
Appendix C to Part 26—DBE Business Development Program Guidelines

Appendix D to Part 26—Mentor-Protégé Program Guidelines

Appendix E to Part 26—Individual Determinations of Social and Economic Disadvantage
Appendix F to Part 26—Uniform Certification Application Form

Appendix G to Part 26—Personal Net Worth Statement

AUTHORITY: 23 U.S.C. 304 and 324; 42 U.S.C. 2000d, et seq. ; 49 U.S.C. 47107, 47113, 47123; Sec. 1101(b),
Pub. L. 105-178, 112 Stat. 107, 113.

SOURCE: 64 FR 5126, Feb. 2, 1999, unless otherwise noted.

Subpart A—General

§26.1 What are the objectives of this part?
This part seeks to achieve several objectives:

(a) To ensure nondiscrimination in the award and administration of DOT-assisted contracts in the Department's
highway, transit, and airport financial assistance programs;

(b) To create a level playing field on which DBEs can compete fairly for DOT-assisted contracts;

(c) To ensure that the Department's DBE program is narrowly tailored in accordance with applicable law;

(d) To ensure that only firms that fully meet this part's eligibility standards are permitted to participate as DBEs;
(e) To help remove barriers to the participation of DBEs in DOT-assisted contracts;

(f) To promote the use of DBEs in all types of federally-assisted contracts and procurement activities conducted
by recipients.

(g) To assist the development of firms that can compete successfully in the marketplace outside the DBE
program; and

(h) To provide appropriate flexibility to recipients of Federal financial assistance in establishing and providing
opportunities for DBEs.

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR 59592, Oct. 2, 2014]
§26.3 To whom does this part apply?

(a) If you are a recipient of any of the following types of funds, this part applies to you:
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(1) Federal-aid highway funds authorized under Titles | (other than Part B) and V of the Intermodal Surface
Transportation Efficiency Act of 1991 (ISTEA), Pub. L. 102-240, 105 Stat. 1914, or Titles |, Ill, and V of the
Transportation Equity Act for the 21st Century (TEA-21), Pub. L. 105-178, 112 Stat. 107. Titles I, 1ll, and V of the
Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU), Pub. L. 109-59,
119 Stat. 1144; and Divisions A and B of the Moving Ahead for Progress in the 21st Century Act (MAP-21), Pub. L.
112-141, 126 Stat. 405.

(2) Federal transit funds authorized by Titles I, Ill, V and VI of ISTEA, Pub. L. 102-240 or by Federal transit laws
in Title 49, U.S. Code, or Titles |, lll, and V of the TEA-21, Pub. L. 105-178. Titles I, lll, and V of the Safe,
Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU), Pub. L. 109-59, 119
Stat. 1144; and Divisions A and B of the Moving Ahead for Progress in the 21st Century Act (MAP-21), Pub. L. 112-
141, 126 Stat. 405.

(3) Airport funds authorized by 49 U.S.C. 47101, et seq.
(b) [Reserved]

(c) If you are letting a contract, and that contract is to be performed entirely outside the United States, its
territories and possessions, Puerto Rico, Guam, or the Northern Marianas Islands, this part does not apply to the
contract.

(d) If you are letting a contract in which DOT financial assistance does not participate, this part does not apply
to the contract.

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR 59592, Oct. 2, 2014]
§26.5 What do the terms used in this part mean?

Affiliation has the same meaning the term has in the Small Business Administration (SBA) regulations, 13 CFR
part 121.

(1) Except as otherwise provided in 13 CFR part 121, concerns are affiliates of each other when, either directly
or indirectly:

(i) One concern controls or has the power to control the other; or
(i) A third party or parties controls or has the power to control both; or
(i) An identity of interest between or among parties exists such that affiliation may be found.

(2) In determining whether affiliation exists, it is necessary to consider all appropriate factors, including common
ownership, common management, and contractual relationships. Affiliates must be considered together in
determining whether a concern meets small business size criteria and the statutory cap on the participation of firms in
the DBE program.

Alaska Native means a citizen of the United States who is a person of one-fourth degree or more Alaskan
Indian (including Tsimshian Indians not enrolled in the Metlaktla Indian Community), Eskimo, or Aleut blood, or a
combination of those bloodlines. The term includes, in the absence of proof of a minimum blood quantum, any citizen
whom a Native village or Native group regards as an Alaska Native if their father or mother is regarded as an Alaska
Native.

Alaska Native Corporation (ANC) means any Regional Corporation, Village Corporation, Urban Corporation, or
Group Corporation organized under the laws of the State of Alaska in accordance with the Alaska Native Claims
Settlement Act, as amended (43 U.S.C. 1601, et seq.).

Assets mean all the property of a person available for paying debts or for distribution, including one's respective
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share of jointly held assets. This includes, but is not limited to, cash on hand and in banks, savings accounts, IRA or
other retirement accounts, accounts receivable, life insurance, stocks and bonds, real estate, and personal property.

Business, business concern or business enterprise means an entity organized for profit with a place of
business located in the United States, and which operates primarily within the United States or which makes a
significant contribution to the United States economy through payment of taxes or use of American products,
materials, or labor.

Compliance means that a recipient has correctly implemented the requirements of this part.

Contingent Liability means a liability that depends on the occurrence of a future and uncertain event. This
includes, but is not limited to, guaranty for debts owed by the applicant concern, legal claims and judgments, and
provisions for federal income tax.

Contract means a legally binding relationship obligating a seller to furnish supplies or services (including, but
not limited to, construction and professional services) and the buyer to pay for them. For purposes of this part, a
lease is considered to be a contract.

Contractor means one who participates, through a contract or subcontract (at any tier), in a DOT-assisted
highway, transit, or airport program.

Days mean calendar days. In computing any period of time described in this part, the day from which the period
begins to run is not counted, and when the last day of the period is a Saturday, Sunday, or Federal holiday, the
period extends to the next day that is not a Saturday, Sunday, or Federal holiday. Similarly, in circumstances where
the recipient's offices are closed for all or part of the last day, the period extends to the next day on which the agency
is open.

Department or DOT means the U.S. Department of Transportation, including the Office of the Secretary, the
Federal Highway Administration (FHWA), the Federal Transit Administration (FTA), and the Federal Aviation
Administration (FAA).

Disadvantaged business enterprise or DBE means a for-profit small business concern—

(1) That is at least 51 percent owned by one or more individuals who are both socially and economically
disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned by one or more such
individuals; and

(2) Whose management and daily business operations are controlled by one or more of the socially and
economically disadvantaged individuals who own it.

DOT-assisted contract means any contract between a recipient and a contractor (at any tier) funded in whole or
in part with DOT financial assistance, including letters of credit or loan guarantees, except a contract solely for the
purchase of land.

Good faith efforts means efforts to achieve a DBE goal or other requirement of this part which, by their scope,
intensity, and appropriateness to the objective, can reasonably be expected to fulfill the program requirement.

Home state means the state in which a DBE firm or applicant for DBE certification maintains its principal place
of business.

Immediate family member means father, mother, husband, wife, son, daughter, brother, sister, grandfather,
grandmother, father-in-law, mother-in-law, sister-in-law, brother-in-law, and domestic partner and civil unions
recognized under State law.

Indian tribe means any Indian tribe, band, nation, or other organized group or community of Indians, including
any ANC, which is recognized as eligible for the special programs and services provided by the United States to
Indians because of their status as Indians, or is recognized as such by the State in which the tribe, band, nation,
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group, or community resides. See definition of “tribally-owned concern” in this section.

Joint venture means an association of a DBE firm and one or more other firms to carry out a single, for-profit
business enterprise, for which the parties combine their property, capital, efforts, skills and knowledge, and in which
the DBE is responsible for a distinct, clearly defined portion of the work of the contract and whose share in the capital
contribution, control, management, risks, and profits of the joint venture are commensurate with its ownership
interest.

Liabilities mean financial or pecuniary obligations. This includes, but is not limited to, accounts payable, notes
payable to bank or others, installment accounts, mortgages on real estate, and unpaid taxes.

Native Hawaiian means any individual whose ancestors were natives, prior to 1778, of the area which now
comprises the State of Hawaii.

Native Hawaiian Organization means any community service organization serving Native Hawaiians in the
State of Hawaii which is a not-for-profit organization chartered by the State of Hawaii, is controlled by Native
Hawaiians, and whose business activities will principally benefit such Native Hawaiians.

Noncompliance means that a recipient has not correctly implemented the requirements of this part.

Operating Administration or OA means any of the following parts of DOT: the Federal Aviation Administration
(FAA), Federal Highway Administration (FHWA), and Federal Transit Administration (FTA). The “Administrator” of an
operating administration includes his or her designees.

Personal net worth means the net value of the assets of an individual remaining after total liabilities are
deducted. An individual's personal net worth does not include: The individual's ownership interest in an applicant or
participating DBE firm; or the individual's equity in his or her primary place of residence. An individual's personal net
worth includes only his or her own share of assets held jointly or as community property with the individual's spouse.

Primary industry classification means the most current North American Industry Classification System (NAICS)
designation which best describes the primary business of a firm. The NAICS is described in the North American
Industry Classification Manual—United States, which is available on the Internet at the U.S. Census Bureau Web
site:http://www.census.gov/eos/www/naics/.

Primary recipient means a recipient which receives DOT financial assistance and passes some or all of it on to
another recipient.

Principal place of business means the business location where the individuals who manage the firm's day-to-
day operations spend most working hours. If the offices from which management is directed and where the business
records are kept are in different locations, the recipient will determine the principal place of business.

Program means any undertaking on a recipient's part to use DOT financial assistance, authorized by the laws
to which this part applies.

Race-conscious measure or program is one that is focused specifically on assisting only DBEs, including
women-owned DBEs.

Race-neutral measure or program is one that is, or can be, used to assist all small businesses. For the
purposes of this part, race-neutral includes gender-neutrality.

Recipient is any entity, public or private, to which DOT financial assistance is extended, whether directly or
through another recipient, through the programs of the FAA, FHWA, or FTA, or who has applied for such assistance.

Secretary means the Secretary of Transportation or his/her designee.

Set-aside means a contracting practice restricting eligibility for the competitive award of a contract solely to
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DBE firms.
Small Business Administration or SBA means the United States Small Business Administration.

SBA certified firm refers to firms that have a current, valid certification from or recognized by the SBA under the
8(a) BD or SDB programs.

Small business concern means, with respect to firms seeking to participate as DBEs in DOT-assisted contracts,
a small business concern as defined pursuant to section 3 of the Small Business Act and Small Business
Administration regulations implementing it (13 CFR part 121) that also does not exceed the cap on average annual
gross receipts specified in §26.65(b).

Socially and economically disadvantaged individual means any individual who is a citizen (or lawfully admitted
permanent resident) of the United States and who has been subjected to racial or ethnic prejudice or cultural bias
within American society because of his or her identity as a members of groups and without regard to his or her
individual qualities. The social disadvantage must stem from circumstances beyond the individual's control.

(1) Any individual who a recipient finds to be a socially and economically disadvantaged individual on a case-
by-case basis. An individual must demonstrate that he or she has held himself or herself out, as a member of a
designated group if you require it.

(2) Any individual in the following groups, members of which are rebuttably presumed to be socially and
economically disadvantaged:

(i) “Black Americans,” which includes persons having origins in any of the Black racial groups of Africa;

(i) “Hispanic Americans,” which includes persons of Mexican, Puerto Rican, Cuban, Dominican, Central or
South American, or other Spanish or Portuguese culture or origin, regardless of race;

(i) “Native Americans,” which includes persons who are enrolled members of a federally or State recognized
Indian tribe, Alaska Natives, or Native Hawaiians;

(iv) “Asian-Pacific Americans,” which includes persons whose origins are from Japan, China, Taiwan, Korea,
Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia, Indonesia, the Philippines, Brunei,
Samoa, Guam, the U.S. Trust Territories of the Pacific Islands (Republic of Palau), Republic of the Northern Marianas
Islands, Samoa, Macao, Fiji, Tonga, Kirbati, Tuvalu, Nauru, Federated States of Micronesia, or Hong Kong;

(v) “Subcontinent Asian Americans,” which includes persons whose origins are from India, Pakistan,
Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka;

(vi) Women;

(vii) Any additional groups whose members are designated as socially and economically disadvantaged by the
SBA, at such time as the SBA designation becomes effective.

(3) Being born in a particular country does not, standing alone, mean that a person is necessarily a member of
one of the groups listed in this definition.

Spouse means a married person, including a person in a domestic partnership or a civil union recognized under
State law.

Transit vehicle manufacturer means any manufacturer whose primary business purpose is to manufacture
vehicles specifically built for public mass transportation. Such vehicles include, but are not limited to: Buses, rail cars,
trolleys, ferries, and vehicles manufactured specifically for paratransit purposes. Producers of vehicles that receive
post-production alterations or retrofitting to be used for public transportation purposes (e.g., so-called cutaway
vehicles, vans customized for service to people with disabilities) are also considered transit vehicle manufacturers.
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Businesses that manufacture, mass-produce, or distribute vehicles solely for personal use and for sale “off the lot”
are not considered transit vehicle manufacturers.

Tribally-owned concern means any concern at least 51 percent owned by an Indian tribe as defined in this
section.

You refers to a recipient, unless a statement in the text of this part or the context requires otherwise (i.e., ‘You
must do XYZ' means that recipients must do XYZ).

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35553, June 16, 2003; 76 FR 5096,
Jan. 28, 2011; 79 FR 59592, Oct. 2, 2014]

§26.7 What discriminatory actions are forbidden?

(a) You must never exclude any person from participation in, deny any person the benefits of, or otherwise
discriminate against anyone in connection with the award and performance of any contract covered by this part on
the basis of race, color, sex, or national origin.

(b) In administering your DBE program, you must not, directly or through contractual or other arrangements,
use criteria or methods of administration that have the effect of defeating or substantially impairing accomplishment of
the objectives of the program with respect to individuals of a particular race, color, sex, or national origin.

§26.9 How does the Department issue guidance and interpretations under this part?

(a) Only guidance and interpretations (including interpretations set forth in certification appeal decisions)
consistent with this part 26 and issued after March 4, 1999 express the official positions and views of the Department
of Transportation or any of its operating administrations.

(b) The Secretary of Transportation, Office of the Secretary of Transportation, FHWA, FTA, and FAA may issue
written interpretations of or written guidance concerning this part. Written interpretations and guidance are valid, and
express the official positions and views of the Department of Transportation or any of its operating administrations,
only if they are issued over the signature of the Secretary of Transportation or if they contain the following statement:

The General Counsel of the Department of Transportation has reviewed this document and approved it as
consistent with the language and intent of 49 CFR part 26.

[72 FR 15617, Apr. 2, 2007]
§26.11 What records do recipients keep and report?

(a) You must transmit the Uniform Report of DBE Awards or Commitments and Payments, found in Appendix B
to this part, at the intervals stated on the form.

(b) You must continue to provide data about your DBE program to the Department as directed by DOT
operating administrations.

(c) You must create and maintain a bidders list.

(1) The purpose of this list is to provide you as accurate data as possible about the universe of DBE and non-
DBE contractors and subcontractors who seek to work on your Federally-assisted contracts for use in helping you set
your overall goals.

(2) You must obtain the following information about DBE and non-DBE contractors and subcontractors who
seek to work on your Federally-assisted contracts:

(i) Firm name;
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(i) Firm address;
(iif) Firm's status as a DBE or non-DBE;
(iv) Age of the firm; and

(v) The annual gross receipts of the firm. You may obtain this information by asking each firm to indicate into
what gross receipts bracket they fit (e.g., less than $500,000; $500,000-$1 million; $1-2 million; $2-5 million; etc.)
rather than requesting an exact figure from the firm.

(3) You may acquire the information for your bidders list in a variety of ways. For example, you can collect the
data from all bidders, before or after the bid due date. You can conduct a survey that will result in statistically sound
estimate of the universe of DBE and non-DBE contractors and subcontractors who seek to work on your Federally-
assisted contracts. You may combine different data collection approaches (e.g., collect name and address
information from all bidders, while conducting a survey with respect to age and gross receipts information).

(d) You must maintain records documenting a firm's compliance with the requirements of this part. At a
minimum, you must keep a complete application package for each certified firm and all affidavits of no-change,
change notices, and on-site reviews. These records must be retained in accordance with applicable record retention
requirements for the recipient's financial assistance agreement. Other certification or compliance related records must
be retained for a minimum of three (3) years unless otherwise provided by applicable record retention requirements
for the recipient's financial assistance agreement, whichever is longer.

(e) The State department of transportation in each UCP established pursuant to §26.81 of this part must report
to the Department of Transportation's Office of Civil Rights, by January 1, 2015, and each year thereafter, the
percentage and location in the State of certified DBE firms in the UCP Directory controlled by the following:

(1) Women;
(2) Socially and economically disadvantaged individuals (other than women); and
(3) Individuals who are women and are otherwise socially and economically disadvantaged individuals.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 76 FR 5096, Jan. 28, 2011; 79 FR 59593,
Oct. 2, 2014]

§26.13 What assurances must recipients and contractors make?

(a) Each financial assistance agreement you sign with a DOT operating administration (or a primary recipient)
must include the following assurance: The recipient shall not discriminate on the basis of race, color, national origin,
or sex in the award and performance of any DOT-assisted contract or in the administration of its DBE program or the
requirements 49 CFR part 26. The recipient shall take all necessary and reasonable steps under 49 CFR part 26 to
ensure nondiscrimination in the award and administration of DOT-assisted contracts. The recipient's DBE program,
as required by 49 CFR part 26 and as approved by DOT, is incorporated by reference in this agreement.
Implementation of this program is a legal obligation and failure to carry out its terms shall be treated as a violation of
this agreement. Upon notification to the recipient of its failure to carry out its approved program, the Department may
impose sanctions as provided for under 49 CFR part 26 and may, in appropriate cases, refer the matter for
enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et seq.).

(b) Each contract you sign with a contractor (and each subcontract the prime contractor signs with a
subcontractor) must include the following assurance: The contractor, sub recipient or subcontractor shall not
discriminate on the basis of race, color, national origin, or sex in the performance of this contract. The contractor shall
carry out applicable requirements of 49 CFR part 26 in the award and administration of DOT-assisted contracts.
Failure by the contractor to carry out these requirements is a material breach of this contract, which may result in the
termination of this contract or such other remedy as the recipient deems appropriate, which may include, but is not
limited to:
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(1) Withholding monthly progress payments;

(2) Assessing sanctions;

(3) Liquidated damages; and/or

(4) Disqualifying the contractor from future bidding as non-responsible.
[79 FR 59593, Oct. 2, 2014]
§26.15 How can recipients apply for exemptions or waivers?

(a) You can apply for an exemption from any provision of this part. To apply, you must request the exemption in
writing from the Office of the Secretary of Transportation, FHWA, FTA, or FAA. The Secretary will grant the request
only if it documents special or exceptional circumstances, not likely to be generally applicable, and not contemplated
in connection with the rulemaking that established this part, that make your compliance with a specific provision of
this part impractical. You must agree to take any steps that the Department specifies to comply with the intent of the
provision from which an exemption is granted. The Secretary will issue a written response to all exemption requests.

(b) You can apply for a waiver of any provision of Subpart B or C of this part including, but not limited to, any
provisions regarding administrative requirements, overall goals, contract goals or good faith efforts. Program waivers
are for the purpose of authorizing you to operate a DBE program that achieves the objectives of this part by means
that may differ from one or more of the requirements of Subpart B or C of this part. To receive a program waiver, you
must follow these procedures:

(1) You must apply through the concerned operating administration. The application must include a specific
program proposal and address how you will meet the criteria of paragraph (b)(2) of this section. Before submitting
your application, you must have had public participation in developing your proposal, including consultation with the
DBE community and at least one public hearing. Your application must include a summary of the public participation
process and the information gathered through it.

(2) Your application must show that—

(i) There is a reasonable basis to conclude that you could achieve a level of DBE participation consistent with
the objectives of this part using different or innovative means other than those that are provided in subpart B or C of
this part;

(ii) Conditions in your jurisdiction are appropriate for implementing the proposal;

(i) Your proposal would prevent discrimination against any individual or group in access to contracting
opportunities or other benefits of the program; and

(iv) Your proposal is consistent with applicable law and program requirements of the concerned operating
administration's financial assistance program.

(3) The Secretary has the authority to approve your application. If the Secretary grants your application, you
may administer your DBE program as provided in your proposal, subject to the following conditions:

(i) DBE eligibility is determined as provided in subparts D and E of this part, and DBE participation is counted
as provided in §26.49;

(i) Your level of DBE patrticipation continues to be consistent with the objectives of this part;
(iii) There is a reasonable limitation on the duration of your modified program; and

(iv) Any other conditions the Secretary makes on the grant of the waiver.
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(4) The Secretary may end a program waiver at any time and require you to comply with this part's provisions.
The Secretary may also extend the waiver, if he or she determines that all requirements of paragraphs (b)(2) and (3)
of this section continue to be met. Any such extension shall be for no longer than period originally set for the duration
of the program.

Subpart B—Administrative Requirements for DBE Programs for Federally-Assisted Contracting

§26.21 Who must have a DBE program?

(a) If you are in one of these categories and let DOT-assisted contracts, you must have a DBE program
meeting the requirements of this part:

(1) All FHWA primary recipients receiving funds authorized by a statute to which this part applies;

(2) FTA recipients receiving planning, capital and/or operating assistance who will award prime contracts
(excluding transit vehicle purchases) the cumulative total value of which exceeds $250,000 in FTA funds in a Federal
fiscal year;

(3) FAA recipients receiving grants for airport planning or development who will award prime contracts the
cumulative total value of which exceeds $250,000 in FAA funds in a Federal fiscal year.

(b)(2) You must submit a DBE program conforming to this part by August 31, 1999 to the concerned operating
administration (OA). Once the OA has approved your program, the approval counts for all of your DOT-assisted
programs (except that goals are reviewed by the particular operating administration that provides funding for your
DOT-assisted contracts).

(2) You do not have to submit regular updates of your DBE programs, as long as you remain in compliance.
However, you must submit significant changes in the program for approval.

(c) You are not eligible to receive DOT financial assistance unless DOT has approved your DBE program and
you are in compliance with it and this part. You must continue to carry out your program until all funds from DOT
financial assistance have been expended.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000; 79 FR 59593,
Oct. 2, 2014]

§26.23 What is the requirement for a policy statement?

You must issue a signed and dated policy statement that expresses your commitment to your DBE program,
states its objectives, and outlines responsibilities for its implementation. You must circulate the statement throughout
your organization and to the DBE and non-DBE business communities that perform work on your DOT-assisted
contracts.

§26.25 What is the requirement for a liaison officer?

You must have a DBE liaison officer, who shall have direct, independent access to your Chief Executive Officer
concerning DBE program matters. The liaison officer shall be responsible for implementing all aspects of your DBE
program. You must also have adequate staff to administer the program in compliance with this part.

§26.27 What efforts must recipients make concerning DBE financial institutions?

You must thoroughly investigate the full extent of services offered by financial institutions owned and controlled
by socially and economically disadvantaged individuals in your community and make reasonable efforts to use these
institutions. You must also encourage prime contractors to use such institutions.

§26.29 What prompt payment mechanisms must recipients have?
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(a) You must establish, as part of your DBE program, a contract clause to require prime contractors to pay
subcontractors for satisfactory performance of their contracts no later than 30 days from receipt of each payment you
make to the prime contractor.

(b) You must ensure prompt and full payment of retainage from the prime contractor to the subcontractor within
30 days after the subcontractor's work is satisfactorily completed. You must use one of the following methods to
comply with this requirement:

(1) You may decline to hold retainage from prime contractors and prohibit prime contractors from holding
retainage from subcontractors.

(2) You may decline to hold retainage from prime contractors and require a contract clause obligating prime
contractors to make prompt and full payment of any retainage kept by prime contractor to the subcontractor within 30
days after the subcontractor's work is satisfactorily completed.

(3) You may hold retainage from prime contractors and provide for prompt and regular incremental
acceptances of portions of the prime contract, pay retainage to prime contractors based on these acceptances, and
require a contract clause obligating the prime contractor to pay all retainage owed to the subcontractor for satisfactory
completion of the accepted work within 30 days after your payment to the prime contractor.

(c) For purposes of this section, a subcontractor's work is satisfactorily completed when all the tasks called for
in the subcontract have been accomplished and documented as required by the recipient. When a recipient has
made an incremental acceptance of a portion of a prime contract, the work of a subcontractor covered by that
acceptance is deemed to be satisfactorily completed.

(d) Your DBE program must provide appropriate means to enforce the requirements of this section. These
means may include appropriate penalties for failure to comply, the terms and conditions of which you set. Your
program may also provide that any delay or postponement of payment among the parties may take place only for
good cause, with your prior written approval.

(e) You may also establish, as part of your DBE program, any of the following additional mechanisms to ensure
prompt payment:

(1) A contract clause that requires prime contractors to include in their subcontracts language providing that
prime contractors and subcontractors will use appropriate alternative dispute resolution mechanisms to resolve
payment disputes. You may specify the nature of such mechanisms.

(2) A contract clause providing that the prime contractor will not be reimbursed for work performed by
subcontractors unless and until the prime contractor ensures that the subcontractors are promptly paid for the work
they have performed.

(3) Other mechanisms, consistent with this part and applicable state and local law, to ensure that DBEs and
other contractors are fully and promptly paid.

[68 FR 35553, June 16, 2003]
§26.31 What information must you include in your DBE directory?

(a) In the directory required under §26.81(g) of this Part, you must list all firms eligible to participate as DBESs in
your program. In the listing for each firm, you must include its address, phone number, and the types of work the firm
has been certified to perform as a DBE.

(b) You must list each type of work for which a firm is eligible to be certified by using the most specific NAICS
code available to describe each type of work. You must make any changes to your current directory entries
necessary to meet the requirement of this paragraph (a) by August 26, 2011.

[76 FR 5096, Jan. 28, 2011]
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§26.33 What steps must a recipient take to address overconcentration of DBEs in certain types of work?

(a) If you determine that DBE firms are so overconcentrated in a certain type of work as to unduly burden the
opportunity of non-DBE firms to participate in this type of work, you must devise appropriate measures to address this
overconcentration.

(b) These measures may include the use of incentives, technical assistance, business development programs,
mentor-protégé programs, and other appropriate measures designed to assist DBEs in performing work outside of
the specific field in which you have determined that non-DBEs are unduly burdened. You may also consider varying
your use of contract goals, to the extent consistent with 826.51, to unsure that non-DBEs are not unfairly prevented
from competing for subcontracts.

(c) You must obtain the approval of the concerned DOT operating administration for your determination of
overconcentration and the measures you devise to address it. Once approved, the measures become part of your
DBE program.

§26.35 What role do business development and mentor-protégé programs have in the DBE program?

(a) You may or, if an operating administration directs you to, you must establish a DBE business development
program (BDP) to assist firms in gaining the ability to compete successfully in the marketplace outside the DBE
program. You may require a DBE firm, as a condition of receiving assistance through the BDP, to agree to terminate
its participation in the DBE program after a certain time has passed or certain objectives have been reached. See
Appendix C of this part for guidance on administering BDP programs.

A

(b) As part of a BDP or separately, you may establish a “mentor-protégé” program, in which another DBE or
non-DBE firm is the principal source of business development assistance to a DBE firm.

(2) Only firms you have certified as DBEs before they are proposed for participation in a mentor-protégé
program are eligible to participate in the mentor-protégé program.

(2) During the course of the mentor-protégé relationship, you must:

(i) Not award DBE credit to a non-DBE mentor firm for using its own protégé firm for more than one half of its
goal on any contract let by the recipient; and

(ii) Not award DBE credit to a non-DBE mentor firm for using its own protégé firm for more than every other
contract performed by the protégé firm.

(3) For purposes of making determinations of business size under this part, you must not treat protégé firms as
affiliates of mentor firms, when both firms are patrticipating under an approved mentor-protégé program. See
Appendix D of this part for guidance concerning the operation of mentor-protégé programs.

(c) Your BDPs and mentor-protégé programs must be approved by the concerned operating administration
before you implement them. Once approved, they become part of your DBE program.

§26.37 What are arecipient's responsibilities for monitoring the performance of other program participants?

(a) You must implement appropriate mechanisms to ensure compliance with the part's requirements by all
program participants (e.g., applying legal and contract remedies available under Federal, state and local law). You
must set forth these mechanisms in your DBE program.

(b) Your DBE program must also include a monitoring and enforcement mechanism to ensure that work
committed to DBEs at contract award or subsequently (e.g., as the result of modification to the contract) is actually
performed by the DBESs to which the work was committed. This mechanism must include a written certification that
you have reviewed contracting records and monitored work sites in your state for this purpose. The monitoring to
which this paragraph refers may be conducted in conjunction with monitoring of contract performance for other
purposes (e.g., close-out reviews for a contract).
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(c) This mechanism must provide for a running tally of actual DBE attainments (e.g., payments actually made to
DBE firms), including a means of comparing these attainments to commitments. In your reports of DBE participation
to the Department, you must display both commitments and attainments.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003; 76 FR 5097,
Jan. 28, 2011]

8§26.39 Fostering small business participation.

(a) Your DBE program must include an element to structure contracting requirements to facilitate competition
by small business concerns, taking all reasonable steps to eliminate obstacles to their participation, including
unnecessary and unjustified bundling of contract requirements that may preclude small business participation in
procurements as prime contractors or subcontractors.

(b) This element must be submitted to the appropriate DOT operating administration for approval as a part of
your DBE program by February 28, 2012. As part of this program element you may include, but are not limited to, the
following strategies:

(1) Establishing a race-neutral small business set-aside for prime contracts under a stated amount (e.g., $1
million).

(2) In multi-year design-build contracts or other large contracts (e.g., for “megaprojects”) requiring bidders on
the prime contract to specify elements of the contract or specific subcontracts that are of a size that small businesses,
including DBESs, can reasonably perform.

(3) On prime contracts not having DBE contract goals, requiring the prime contractor to provide subcontracting
opportunities of a size that small businesses, including DBEs, can reasonably perform, rather than self-performing all
the work involved.

(4) Identifying alternative acquisition strategies and structuring procurements to facilitate the ability of consortia
or joint ventures consisting of small businesses, including DBEs, to compete for and perform prime contracts.

(5) To meet the portion of your overall goal you project to meet through race-neutral measures, ensuring that a
reasonable number of prime contracts are of a size that small businesses, including DBEs, can reasonably perform.

(c) You must actively implement your program elements to foster small business participation. Doing so is a
requirement of good faith implementation of your DBE program.

[76 FR 5097, Jan. 28, 2011]

Subpart C—Goals, Good Faith Efforts, and Counting

§26.41 What is the role of the statutory 10 percent goal in this program?

(a) The statutes authorizing this program provide that, except to the extent the Secretary determines otherwise,
not less than 10 percent of the authorized funds are to be expended with DBEs.

(b) This 10 percent goal is an aspirational goal at the national level, which the Department uses as a tool in
evaluating and monitoring DBES' opportunities to participate in DOT-assisted contracts.

(c) The national 10 percent goal does not authorize or require recipients to set overall or contract goals at the
10 percent level, or any other particular level, or to take any special administrative steps if their goals are above or
below 10 percent.

§26.43 Can recipients use set-asides or quotas as part of this program?
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(a) You are not permitted to use quotas for DBEs on DOT-assisted contracts subject to this part.

(b) You may not set-aside contracts for DBEs on DOT-assisted contracts subject to this part, except that, in
limited and extreme circumstances, you may use set-asides when no other method could be reasonably expected to
redress egregious instances of discrimination.

§26.45 How do recipients set overall goals?

(a)(1) Except as provided in paragraph (a)(2) of this section, you must set an overall goal for DBE participation
in your DOT-assisted contracts.

(2) If you are a FTA or FAA recipient who reasonably anticipates awarding (excluding transit vehicle purchases)
$250,000 or less in FTA or FAA funds in prime contracts in a Federal fiscal year, you are not required to develop
overall goals for FTA or FAA respectively for that fiscal year. However, if you have an existing DBE program, it must
remain in effect and you must seek to fulfill the objectives outlined in §26.1.

(b) Your overall goal must be based on demonstrable evidence of the availability of ready, willing and able
DBEs relative to all businesses ready, willing and able to participate on your DOT-assisted contracts (hereafter, the
“relative availability of DBES”"). The goal must reflect your determination of the level of DBE participation you would
expect absent the effects of discrimination. You cannot simply rely on either the 10 percent national goal, your
previous overall goal or past DBE participation rates in your program without reference to the relative availability of
DBEs in your market.

(c) Step 1. You must begin your goal setting process by determining a base figure for the relative availability of
DBEs. The following are examples of approaches that you may take toward determining a base figure. These
examples are provided as a starting point for your goal setting process. Any percentage figure derived from one of
these examples should be considered a basis from which you begin when examining all evidence available in your
jurisdiction. These examples are not intended as an exhaustive list. Other methods or combinations of methods to
determine a base figure may be used, subject to approval by the concerned operating administration.

(1) Use DBE Directories and Census Bureau Data. Determine the number of ready, willing and able DBEs in
your market from your DBE directory. Using the Census Bureau's County Business Pattern (CBP) data base,
determine the number of all ready, willing and able businesses available in your market that perform work in the same
NAICS codes. (Information about the CBP data base may be obtained from the Census Bureau at their web
site,www.census.gov/epcd/cbp/view/cbpview.html.) Divide the number of DBEs by the number of all businesses to
derive a base figure for the relative availability of DBEs in your market.

(2) Use a bidders list. Determine the number of DBEs that have bid or quoted (successful and unsuccessful) on
your DOT-assisted prime contracts or subcontracts in the past three years. Determine the number of all businesses
that have bid or quoted (successful and unsuccessful) on prime or subcontracts in the same time period. Divide the
number of DBE bidders and quoters by the number of all businesses to derive a base figure for the relative availability
of DBEs in your market. When using this approach, you must establish a mechanism (documented in your goal
submission) to directly capture data on DBE and non-DBE prime and subcontractors that submitted bids or quotes on
your DOT-assisted contracts.

(3) Use data from a disparity study. Use a percentage figure derived from data in a valid, applicable disparity
study.

(4) Use the goal of another DOT recipient. If another DOT recipient in the same, or substantially similar, market
has set an overall goal in compliance with this rule, you may use that goal as a base figure for your goal.

(5) Alternative methods. Except as otherwise provided in this paragraph, you may use other methods to
determine a base figure for your overall goal. Any methodology you choose must be based on demonstrable
evidence of local market conditions and be designed to ultimately attain a goal that is rationally related to the relative
availability of DBEs in your market. The exclusive use of a list of prequalified contractors or plan holders, or a bidders
list that does not comply with the requirements of paragraph (c)(2) of this section, is not an acceptable alternative
means of determining the availability of DBEs.
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(d) Step 2. Once you have calculated a base figure, you must examine all of the evidence available in your
jurisdiction to determine what adjustment, if any, is needed to the base figure to arrive at your overall goal. If the
evidence does not suggest an adjustment is necessary, then no adjustment shall be made.

(1) There are many types of evidence that must be considered when adjusting the base figure. These include:

(i) The current capacity of DBEs to perform work in your DOT-assisted contracting program, as measured by
the volume of work DBEs have performed in recent years;

(ii) Evidence from disparity studies conducted anywhere within your jurisdiction, to the extent it is not already
accounted for in your base figure; and

(iii) If your base figure is the goal of another recipient, you must adjust it for differences in your local market and
your contracting program.

(2) If available, you must consider evidence from related fields that affect the opportunities for DBEs to form,
grow and compete. These include, but are not limited to:

(i) Statistical disparities in the ability of DBEs to get the financing, bonding and insurance required to participate
in your program;

(i) Data on employment, self-employment, education, training and union apprenticeship programs, to the extent
you can relate it to the opportunities for DBEs to perform in your program.

(3) If you attempt to make an adjustment to your base figure to account for the continuing effects of past
discrimination (often called the “but for” factor) or the effects of an ongoing DBE program, the adjustment must be
based on demonstrable evidence that is logically and directly related to the effect for which the adjustment is sought.

(e) Once you have determined a percentage figure in accordance with paragraphs (c) and (d) of this section,
you should express your overall goal as follows:

(1) If you are an FHWA recipient, as a percentage of all Federal-aid highway funds you will expend in FHWA-
assisted contracts in the forthcoming three fiscal years.

(2) If you are an FTA or FAA recipient, as a percentage of all FT or FAA funds (exclusive of FTA funds to be
used for the purchase of transit vehicles) that you will expend in FTA or FAA-assisted contracts in the three
forthcoming fiscal years.

(3) In appropriate cases, the FHWA, FTA or FAA Administrator may permit or require you to express your
overall goal as a percentage of funds for a particular grant or project or group of grants and/or projects, including
entire projects. Like other overall goals, a project goal may be adjusted to reflect changed circumstances, with the
concurrence of the appropriate operating administration.

(i) A project goal is an overall goal, and must meet all the substantive and procedural requirements of this
section pertaining to overall goals.

(ii) A project goal covers the entire length of the project to which it applies.

(iif) The project goal should include a projection of the DBE participation anticipated to be obtained during each
fiscal year covered by the project goal.

(iv) The funds for the project to which the project goal pertains are separated from the base from which your
regular overall goal, applicable to contracts not part of the project covered by a project goal, is calculated.

(H(2)() If you set your overall goal on a fiscal year basis, you must submit it to the applicable DOT operating
administration by August 1 at three-year intervals, based on a schedule established by the FHWA, FTA, or FAA, as
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applicable, and posted on that agency's Web site.

(ii) You may adjust your three-year overall goal during the three-year period to which it applies, in order to
reflect changed circumstances. You must submit such an adjustment to the concerned operating administration for
review and approval.

(iif) The operating administration may direct you to undertake a review of your goal if necessary to ensure that
the goal continues to fit your circumstances appropriately.

(iv) While you are required to submit an overall goal to FHWA, FTA, or FAA only every three years, the overall
goal and the provisions of Sec. 26.47(c) apply to each year during that three-year period.

(v) You may make, for informational purposes, projections of your expected DBE achievements during each of
the three years covered by your overall goal. However, it is the overall goal itself, and not these informational
projections, to which the provisions of section 26.47(c) of this part apply.

(2) If you are a recipient and set your overall goal on a project or grant basis as provided in paragraph (e)(3) of
this section, you must submit the goal for review at a time determined by the FHWA, FTA or FAA Administrator, as
applicable.

(3) You must include with your overall goal submission a description of the methodology you used to establish
the goal, incuding your base figure and the evidence with which it was calculated, and the adjustments you made to
the base figure and the evidence you relied on for the adjustments. You should also include a summary listing of the
relevant available evidence in your jurisdiction and, where applicable, an explanation of why you did not use that
evidence to adjust your base figure. You must also include your projection of the portions of the overall goal you
expect to meet through race-neutral and race-consioous measures, respectively (see 26.51(c)).

(4) You are not required to obtain prior operating administration concurrence with your overall goal. However, if
the operating administration's review suggests that your overall goal has not been correctly calculated or that your
method for calculating goals is inadequate, the operating administration may, after consulting with you, adjust your
overall goal or require that you do so. The adjusted overall goal is binding on you. In evaluating the adequacy or
soundness of the methodology used to derive the overall goal, the operating administration will be guided by goal
setting principles and best practices identified by the Department in guidance issued pursuant to §26.9.

(5) If you need additional time to collect data or take other steps to develop an approach to setting overall
goals, you may request the approval of the concerned operating administration for an interim goal and/or goal-setting
mechanism. Such a mechanism must:

(i) Reflect the relative availability of DBEs in your local market to the maximum extent feasible given the data
available to you; and

(i) Avoid imposing undue burdens on non-DBEs.

(6) Timely submission and operating administration approval of your overall goal is a condition of eligibility for
DOT financial assistance.

(7) If you fail to establish and implement goals as provided in this section, you are not in compliance with this
part. If you establish and implement goals in a way different from that provided in this part, you are not in compliance
with this part. If you fail to comply with this requirement, you are not eligible to receive DOT financial assistance.

(9)(2) In establishing an overall goal, you must provide for consultation and publication. This includes:

(i) Consultation with minority, women's and general contractor groups, community organizations, and other
officials or organizations which could be expected to have information concerning the availability of disadvantaged
and non-disadvantaged businesses, the effects of discrimination on opportunities for DBEs, and your efforts to
establish a level playing field for the participation of DBEs. The consultation must include a scheduled, direct,
interactive exchange (e.g., a face-to-face meeting, video conference, teleconference) with as many interested
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stakeholders as possible focused on obtaining information relevant to the goal setting process, and it must occur
before you are required to submit your methodology to the operating administration for review pursuant to paragraph
(f) of this section. You must document in your goal submission the consultation process you engaged in.
Notwithstanding paragraph (f)(4) of this section, you may not implement your proposed goal until you have complied
with this requirement.

(ii) A published notice announcing your proposed overall goal before submission to the operating administration
on August 1st. The notice must be posted on your official Internet Web site and may be posted in any other sources
(e.g., minority-focused media, trade association publications). If the proposed goal changes following review by the
operating administration, the revised goal must be posted on your official Internet Web site.

(2) At your discretion, you may inform the public that the proposed overall goal and its rationale are available
for inspection during normal business hours at your principal office and for a 30-day comment period. Notice of the
comment period must include addresses to which comments may be sent. The public comment period will not extend
the August 1st deadline set in paragraph (f) of this section.

(h) Your overall goals must provide for participation by all certified DBEs and must not be subdivided into
group-specific goals.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000; 68 FR 35553,
June 16, 2003; 75 FR 5536, Feb. 3, 2010; 76 FR 5097, Jan. 28, 2011; 79 FR 59593, Oct. 2, 2014]

§26.47 Can recipients be penalized for failing to meet overall goals?

(a) You cannot be penalized, or treated by the Department as being in noncompliance with this rule, because
your DBE participation falls short of your overall goal, unless you have failed to administer your program in good faith.

(b) If you do not have an approved DBE program or overall goal, or if you fail to implement your program in
good faith, you are in noncompliance with this part.

(c) If the awards and commitments shown on your Uniform Report of Awards or Commitments and Payments at
the end of any fiscal year are less than the overall goal applicable to that fiscal year, you must do the following in
order to be regarded by the Department as implementing your DBE program in good faith:

(1) Analyze in detail the reasons for the difference between the overall goal and your awards and commitments
in that fiscal year;

(2) Establish specific steps and milestones to correct the problems you have identified in your analysis and to
enable you to meet fully your goal for the new fiscal year;

(3)(i) If you are a state highway agency; one of the 50 largest transit authorities as determined by the FTA; or
an Operational Evolution Partnership Plan airport or other airport designated by the FAA, you must submit, within 90
days of the end of the fiscal year, the analysis and corrective actions developed under paragraphs (c)(1) and (2) of
this section to the appropriate operating administration for approval. If the operating administration approves the
report, you will be regarded as complying with the requirements of this section for the remainder of the fiscal year.

(ii) As a transit authority or airport not meeting the criteria of paragraph (c)(3)(i) of this section, you must retain
analysis and corrective actions in your records for three years and make it available to FTA or FAA on request for
their review.

(4) FHWA, FTA, or FAA may impose conditions on the recipient as part of its approval of the recipient's
analysis and corrective actions including, but not limited to, modifications to your overall goal methodology, changes
in your race-conscious/race-neutral split, or the introduction of additional race-neutral or race-conscious measures.

(5) You may be regarded as being in noncompliance with this Part, and therefore subject to the remedies in
§26.103 or §26.105 of this part and other applicable regulations, for failing to implement your DBE program in good
faith if any of the following things occur:
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(i) You do not submit your analysis and corrective actions to FHWA, FTA, or FAA in a timely manner as
required under paragraph (c)(3) of this section;

(i) FHWA, FTA, or FAA disapproves your analysis or corrective actions; or

(i) You do not fully implement the corrective actions to which you have committed or conditions that FHWA,
FTA, or FAA has imposed following review of your analysis and corrective actions.

(d) If, as recipient, your Uniform Report of DBE Awards or Commitments and Payments or other information
coming to the attention of FTA, FHWA, or FAA, demonstrates that current trends make it unlikely that you will achieve
DBE awards and commitments that would be necessary to allow you to meet your overall goal at the end of the fiscal
year, FHWA, FTA, or FAA, as applicable, may require you to make further good faith efforts, such as by modifying
your race-conscious/race-neutral split or introducing additional race-neutral or race-conscious measures for the
remainder of the fiscal year.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011]
§26.49 How are overall goals established for transit vehicle manufacturers?

(a) If you are an FTA recipient, you must require in your DBE program that each transit vehicle manufacturer,
as a condition of being authorized to bid or propose on FTA-assisted transit vehicle procurements, certify that it has
complied with the requirements of this section. You do not include FTA assistance used in transit vehicle
procurements in the base amount from which your overall goal is calculated.

(1) Only those transit vehicle manufacturers listed on FTA's certified list of Transit Vehicle Manufacturers, or
that have submitted a goal methodology to FTA that has been approved or has not been disapproved, at the time of
solicitation are eligible to bid.

(2) A TVM's failure to implement the DBE Program in the manner as prescribed in this section and throughout
49 CFR part 26 will be deemed as non-compliance, which will result in removal from FTA's certified TVMs list,
resulting in that manufacturer becoming ineligible to bid.

(3) FTA recipient's failure to comply with the requirements set forth in paragraph (a) of this section may result in
formal enforcement action or appropriate sanction as determined by FTA (e.g., FTA declining to participate in the
vehicle procurement).

(4) FTA recipients are required to submit within 30 days of making an award, the name of the successful
bidder, and the total dollar value of the contract in the manner prescribed in the grant agreement.

(b) If you are a transit vehicle manufacturer, you must establish and submit for FTA's approval an annual
overall percentage goal.

(1) In setting your overall goal, you should be guided, to the extent applicable, by the principles underlying
§26.45. The base from which you calculate this goal is the amount of FTA financial assistance included in transit
vehicle contracts you will bid on during the fiscal year in question, less the portion(s) attributable to the manufacturing
process performed entirely by the transit vehicle manufacturer's own forces.

(i) You must consider and include in your base figure all domestic contracting opportunities made available to
non-DBE firms; and

(ii) You must exclude from this base figure funds attributable to work performed outside the United States and
its territories, possessions, and commonwealths.

(i) In establishing an overall goal, the transit vehicle manufacturer must provide for public participation. This
includes consultation with interested parties consistent with §26.45(g).
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(2) The requirements of this part with respect to submission and approval of overall goals apply to you as they
do to recipients.

(c) Transit vehicle manufacturers awarded must comply with the reporting requirements of §26.11 of this part
including the requirement to submit the Uniform Report of Awards or Commitments and Payments, in order to remain
eligible to bid on FTA assisted transit vehicle procurements.

(d) Transit vehicle manufacturers must implement all other applicable requirements of this part, except those
relating to UCPs and DBE certification procedures.

(e) If you are an FHWA or FAA recipient, you may, with FHWA or FAA approval, use the procedures of this
section with respect to procurements of vehicles or specialized equipment. If you choose to do so, then the
manufacturers of this equipment must meet the same requirements (including goal approval by FHWA or FAA) as
transit vehicle manufacturers must meet in FTA-assisted procurements.

(f) As a recipient you may, with FTA approval, establish project-specific goals for DBE participation in the
procurement of transit vehicles in lieu of complying through the procedures of this section.

[79 FR 59594, Oct. 2, 2014]
§26.51 What means do recipients use to meet overall goals?

(a) You must meet the maximum feasible portion of your overall goal by using race-neutral means of facilitating
race-neutral DBE participation. Race-neutral DBE patrticipation includes any time a DBE wins a prime contract
through customary competitive procurement procedures or is awarded a subcontract on a prime contract that does
not carry a DBE contract goal.

(b) Race-neutral means include, but are not limited to, the following:

(1) Arranging solicitations, times for the presentation of bids, quantities, specifications, and delivery schedules
in ways that facilitate participation by DBEs and other small businesses and by making contracts more accessible to
small businesses, by means such as those provided under §26.39 of this part.

(2) Providing assistance in overcoming limitations such as inability to obtain bonding or financing (e.g., by such
means as simplifying the bonding process, reducing bonding requirements, eliminating the impact of surety costs
from bids, and providing services to help DBEs, and other small businesses, obtain bonding and financing);

(3) Providing technical assistance and other services;

(4) Carrying out information and communications programs on contracting procedures and specific contract
opportunities (e.g., ensuring the inclusion of DBEs, and other small businesses, on recipient mailing lists for bidders;
ensuring the dissemination to bidders on prime contracts of lists of potential subcontractors; provision of information
in languages other than English, where appropriate);

(5) Implementing a supportive services program to develop and improve immediate and long-term business
management, record keeping, and financial and accounting capability for DBEs and other small businesses;

(6) Providing services to help DBEs, and other small businesses, improve long-term development, increase
opportunities to participate in a variety of kinds of work, handle increasingly significant projects, and achieve eventual
self-sufficiency;

(7) Establishing a program to assist new, start-up firms, particularly in fields in which DBE participation has
historically been low;

(8) Ensuring distribution of your DBE directory, through print and electronic means, to the widest feasible
universe of potential prime contractors; and
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(9) Assisting DBEs, and other small businesses, to develop their capability to utilize emerging technology and
conduct business through electronic media.

(c) Each time you submit your overall goal for review by the concerned operating administration, you must also
submit your projection of the portion of the goal that you expect to meet through race-neutral means and your basis
for that projection. This projection is subject to approval by the concerned operating administration, in conjunction
with its review of your overall goal.

(d) You must establish contract goals to meet any portion of your overall goal you do not project being able to
meet using race-neutral means.

(e) The following provisions apply to the use of contract goals:
(1) You may use contract goals only on those DOT-assisted contracts that have subcontracting possibilities.

(2) You are not required to set a contract goal on every DOT-assisted contract. You are not required to set
each contract goal at the same percentage level as the overall goal. The goal for a specific contract may be higher or
lower than that percentage level of the overall goal, depending on such factors as the type of work involved, the
location of the work, and the availability of DBEs for the work of the particular contract. However, over the period
covered by your overall goal, you must set contract goals so that they will cumulatively result in meeting any portion
of your overall goal you do not project being able to meet through the use of race-neutral means.

(3) Operating administration approval of each contract goal is not necessarily required. However, operating
administrations may review and approve or disapprove any contract goal you establish.

(4) Your contract goals must provide for participation by all certified DBEs and must not be subdivided into
group-specific goals.

(f) To ensure that your DBE program continues to be narrowly tailored to overcome the effects of
discrimination, you must adjust your use of contract goals as follows:

(1) If your approved projection under paragraph (c) of this section estimates that you can meet your entire
overall goal for a given year through race-neutral means, you must implement your program without setting contract
goals during that year, unless it becomes necessary in order meet your overall goal.

Example to paragraph (f)(1): Your overall goal for Year 1 is 12 percent. You estimate that you can obtain 12
percent or more DBE participation through the use of race-neutral measures, without any use of contract goals. In
this case, you do not set any contract goals for the contracts that will be performed in Year 1. However, if part way
through Year 1, your DBE awards or commitments are not at a level that would permit you to achieve your overall
goal for Year 1, you could begin setting race-conscious DBE contract goals during the remainder of the year as part
of your obligation to implement your program in good faith.

(2) If, during the course of any year in which you are using contract goals, you determine that you will exceed
your overall goal, you must reduce or eliminate the use of contract goals to the extent necessary to ensure that the
use of contract goals does not result in exceeding the overall goal. If you determine that you will fall short of your
overall goal, then you must make appropriate modifications in your use of race-neutral and/or race-conscious
measures to allow you to meet the overall goal.

Example to paragraph (f)(2): In Year Il, your overall goal is 12 percent. You have estimated that you can obtain
5 percent DBE patrticipation through use of race-neutral measures. You therefore plan to obtain the remaining 7
percent participation through use of DBE goals. By September, you have already obtained 11 percent DBE
participation for the year. For contracts let during the remainder of the year, you use contract goals only to the extent
necessary to obtain an additional one percent DBE participation. However, if you determine in September that your
participation for the year is likely to be only 8 percent total, then you would increase your use of race-neutral and/or
race-conscious means during the remainder of the year in order to achieve your overall goal.

(3) If the DBE participation you have obtained by race-neutral means alone meets or exceeds your overall
goals for two consecutive years, you are not required to make a projection of the amount of your goal you can meet
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using such means in the next year. You do not set contract goals on any contracts in the next year. You continue
using only race-neutral means to meet your overall goals unless and until you do not meet your overall goal for a
year.

Example to paragraph (f)(3): Your overall goal for Years | and Year Il is 10 percent. The DBE participation you
obtain through race-neutral measures alone is 10 percent or more in each year. (For this purpose, it does not matter
whether you obtained additional DBE patrticipation through using contract goals in these years.) In Year Ill and
following years, you do not need to make a projection under paragraph (c) of this section of the portion of your overall
goal you expect to meet using race-neutral means. You simply use race-neutral means to achieve your overall goals.
However, if in Year VI your DBE participation falls short of your overall goal, then you must make a paragraph (c)
projection for Year VII and, if necessary, resume use of contract goals in that year.

(4) If you obtain DBE participation that exceeds your overall goal in two consecutive years through the use of
contract goals (i.e., not through the use of race-neutral means alone), you must reduce your use of contract goals
proportionately in the following year.

Example to paragraph (f)(4): In Years | and Il, your overall goal is 12 percent, and you obtain 14 and 16 percent
DBE participation, respectively. You have exceeded your goals over the two-year period by an average of 25 percent.
In Year Ill, your overall goal is again 12 percent, and your paragraph (c) projection estimates that you will obtain 4
percent DBE participation through race-neutral means and 8 percent through contract goals. You then reduce the
contract goal projection by 25 percent (i.e., from 8 to 6 percent) and set contract goals accordingly during the year. If
in Year Il you obtain 11 percent participation, you do not use this contract goal adjustment mechanism for Year 1V,
because there have not been two consecutive years of exceeding overall goals.

(9) In any year in which you project meeting part of your goal through race-neutral means and the remainder
through contract goals, you must maintain data separately on DBE achievements in those contracts with and without
contract goals, respectively. You must report this data to the concerned operating administration as provided in
§26.11.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011; 79 FR 59595, Oct. 2, 2014]

§26.53 What are the good faith efforts procedures recipients follow in situations where there are contract
goals?

(a) When you have established a DBE contract goal, you must award the contract only to a bidder/offeror who
makes good faith efforts to meet it. You must determine that a bidder/offeror has made good faith efforts if the
bidder/offeror does either of the following things:

(1) Documents that it has obtained enough DBE participation to meet the goal; or

(2) Documents that it made adequate good faith efforts to meet the goal, even though it did not succeed in
obtaining enough DBE participation to do so. If the bidder/offeror does document adequate good faith efforts, you
must not deny award of the contract on the basis that the bidder/offeror failed to meet the goal. See Appendix A of
this part for guidance in determining the adequacy of a bidder/offeror's good faith efforts.

(b) In your solicitations for DOT-assisted contracts for which a contract goal has been established, you must
require the following:

(1) Award of the contract will be conditioned on meeting the requirements of this section;

(2) All bidders or offerors will be required to submit the following information to the recipient, at the time
provided in paragraph (b)(3) of this section:

(i) The names and addresses of DBE firms that will participate in the contract;

(i) A description of the work that each DBE will perform. To count toward meeting a goal, each DBE firm must
be certified in a NAICS code applicable to the kind of work the firm would perform on the contract;
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(iii) The dollar amount of the participation of each DBE firm participating;

(iv) Written documentation of the bidder/offeror's commitment to use a DBE subcontractor whose patrticipation it
submits to meet a contract goal; and

(v) Written confirmation from each listed DBE firm that it is participating in the contract in the kind and amount
of work provided in the prime contractor's commitment.

(vi) If the contract goal is not met, evidence of good faith efforts (see Appendix A of this part). The
documentation of good faith efforts must include copies of each DBE and non-DBE subcontractor quote submitted to
the bidder when a non-DBE subcontractor was selected over a DBE for work on the contract; and

(3)(i) At your discretion, the bidder/offeror must present the information required by paragraph (b)(2) of this
section—

(A) Under sealed bid procedures, as a matter of responsiveness, or with initial proposals, under contract
negotiation procedures; or

(B) No later than 7 days after bid opening as a matter of responsibility. The 7 days shall be reduced to 5 days
beginning January 1, 2017.

(ii) Provided that, in a negotiated procurement, including a design-build procurement, the bidder/offeror may
make a contractually binding commitment to meet the goal at the time of bid submission or the presentation of initial
proposals but provide the information required by paragraph (b)(2) of this section before the final selection for the
contract is made by the recipient.

(c) You must make sure all information is complete and accurate and adequately documents the
bidder/offeror's good faith efforts before committing yourself to the performance of the contract by the bidder/offeror.

(d) If you determine that the apparent successful bidder/offeror has failed to meet the requirements of
paragraph (a) of this section, you must, before awarding the contract, provide the bidder/offeror an opportunity for
administrative reconsideration.

(1) As part of this reconsideration, the bidder/offeror must have the opportunity to provide written
documentation or argument concerning the issue of whether it met the goal or made adequate good faith efforts to do
Sso.

(2) Your decision on reconsideration must be made by an official who did not take part in the original
determination that the bidder/offeror failed to meet the goal or make adequate good faith efforts to do so.

(3) The bidder/offeror must have the opportunity to meet in person with your reconsideration official to discuss
the issue of whether it met the goal or made adequate good faith efforts to do so.

(4) You must send the bidder/offeror a written decision on reconsideration, explaining the basis for finding that
the bidder did or did not meet the goal or make adequate good faith efforts to do so.

(5) The result of the reconsideration process is not administratively appealable to the Department of
Transportation.

(e) In a “design-build” or “turnkey” contracting situation, in which the recipient lets a master contract to a
contractor, who in turn lets subsequent subcontracts for the work of the project, a recipient may establish a goal for
the project. The master contractor then establishes contract goals, as appropriate, for the subcontracts it lets.
Recipients must maintain oversight of the master contractor's activities to ensure that they are conducted consistent
with the requirements of this part.

(H(2)()) You must require that a prime contractor not terminate a DBE subcontractor listed in response to
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paragraph (b)(2) of this section (or an approved substitute DBE firm) without your prior written consent. This includes,
but is not limited to, instances in which a prime contractor seeks to perform work originally designated for a DBE
subcontractor with its own forces or those of an affiliate, a non-DBE firm, or with another DBE firm.

(ii) You must include in each prime contract a provision stating:

(A) That the contractor shall utilize the specific DBEs listed to perform the work and supply the materials for
which each is listed unless the contractor obtains your written consent as provided in this paragraph (f); and

(B) That, unless your consent is provided under this paragraph (f), the contractor shall not be entitled to any
payment for work or material unless it is performed or supplied by the listed DBE.

(2) You may provide such written consent only if you agree, for reasons stated in your concurrence document,
that the prime contractor has good cause to terminate the DBE firm.

(3) For purposes of this paragraph, good cause includes the following circumstances:
(i) The listed DBE subcontractor fails or refuses to execute a written contract;

(ii) The listed DBE subcontractor fails or refuses to perform the work of its subcontract in a way consistent with
normal industry standards. Provided, however, that good cause does not exist if the failure or refusal of the DBE
subcontractor to perform its work on the subcontract results from the bad faith or discriminatory action of the prime
contracor;

(i) The listed DBE subcontractor fails or refuses to meet the prime contractor's reasonable, nondiscriminatory
bond requirements.

(iv) The listed DBE subcontractor becomes bankrupt, insolvent, or exhibits credit unworthiness;

(v) The listed DBE subcontractor is ineligible to work on public works projects because of suspension and
debarment proceedings pursuant 2 CFR Parts 180, 215 and 1,200 or applicable state law;

(vii) You have determined that the listed DBE subcontractor is not a responsible contractor;

(vi) The listed DBE subcontractor voluntarily withdraws from the project and provides to you written notice of its
withdrawal;

(vii) The listed DBE is ineligible to receive DBE credit for the type of work required;

(viii) A DBE owner dies or becomes disabled with the result that the listed DBE contractor is unable to complete
its work on the contract;

(ix) Other documented good cause that you determine compels the termination of the DBE subcontractor.
Provided, that good cause does not exist if the prime contractor seeks to terminate a DBE it relied upon to obtain the
contract so that the prime contractor can self-perform the work for which the DBE contractor was engaged or so that
the prime contractor can substitute another DBE or non-DBE contractor after contract award.

(4) Before transmitting to you its request to terminate and/or substitute a DBE subcontractor, the prime
contractor must give notice in writing to the DBE subcontractor, with a copy to you, of its intent to request to terminate
and/or substitute, and the reason for the request.

(5) The prime contractor must give the DBE five days to respond to the prime contractor's notice and advise
you and the contractor of the reasons, if any, why it objects to the proposed termination of its subcontract and why
you should not approve the prime contractor's action. If required in a particular case as a matter of public necessity
(e.g., safety), you may provide a response period shorter than five days.

May 2018



MTC FTA DBE Program Attachment |

(6) In addition to post-award terminations, the provisions of this section apply to preaward deletions of or
substitutions for DBE firms put forward by offerors in negotiated procurements.

(9) When a DBE subcontractor is terminated as provided in paragraph (f) of this section, or fails to complete its
work on the contract for any reason, you must require the prime contractor to make good faith efforts to find another
DBE subcontractor to substitute for the original DBE. These good faith efforts shall be directed at finding another DBE
to perform at least the same amount of work under the contract as the DBE that was terminated, to the extent needed
to meet the contract goal you established for the procurement. The good faith efforts shall be documented by the
contractor. If the recipient requests documentation under this provision, the contractor shall submit the documentation
within 7 days, which may be extended for an additional 7 days if necessary at the request of the contractor, and the
recipient shall provide a written determination to the contractor stating whether or not good faith efforts have been
demonstrated.

(h) You must include in each prime contract the contract clause required by §26.13(b) stating that failure by the
contractor to carry out the requirements of this part is a material breach of the contract and may result in the
termination of the contract or such other remedies set forth in that section you deem appropriate if the prime
contractor fails to comply with the requirements of this section.

(i) You must apply the requirements of this section to DBE bidders/offerors for prime contracts. In determining
whether a DBE bidder/offeror for a prime contract has met a contract goal, you count the work the DBE has
committed to performing with its own forces as well as the work that it has committed to be performed by DBE
subcontractors and DBE suppliers.

(i) You must require the contractor awarded the contract to make available upon request a copy of all DBE
subcontracts. The subcontractor shall ensure that all subcontracts or an agreement with DBES to supply labor or
materials require that the subcontract and all lower tier subcontractors be performed in accordance with this part's
provisions.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011; 79 FR 59595, Oct. 2, 2014]
§26.55 How is DBE participation counted toward goals?

(a) When a DBE patrticipates in a contract, you count only the value of the work actually performed by the DBE
toward DBE goals.

(1) Count the entire amount of that portion of a construction contract (or other contract not covered by
paragraph (a)(2) of this section) that is performed by the DBE's own forces. Include the cost of supplies and materials
obtained by the DBE for the work of the contract, including supplies purchased or equipment leased by the DBE
(except supplies and equipment the DBE subcontractor purchases or leases from the prime contractor or its affiliate).

(2) Count the entire amount of fees or commissions charged by a DBE firm for providing a bona fide service,
such as professional, technical, consultant, or managerial services, or for providing bonds or insurance specifically
required for the performance of a DOT-assisted contract, toward DBE goals, provided you determine the fee to be
reasonable and not excessive as compared with fees customarily allowed for similar services.

(3) When a DBE subcontracts part of the work of its contract to another firm, the value of the subcontracted
work may be counted toward DBE goals only if the DBE's subcontractor is itself a DBE. Work that a DBE
subcontracts to a non-DBE firm does not count toward DBE goals.

(b) When a DBE performs as a participant in a joint venture, count a portion of the total dollar value of the
contract equal to the distinct, clearly defined portion of the work of the contract that the DBE performs with its own
forces toward DBE goals.

(c) Count expenditures to a DBE contractor toward DBE goals only if the DBE is performing a commercially
useful function on that contract.

(1) A DBE performs a commercially useful function when it is responsible for execution of the work of the
contract and is carrying out its responsibilities by actually performing, managing, and supervising the work involved.
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To perform a commercially useful function, the DBE must also be responsible, with respect to materials and supplies
used on the contract, for negotiating price, determining quality and quantity, ordering the material, and installing
(where applicable) and paying for the material itself. To determine whether a DBE is performing a commercially
useful function, you must evaluate the amount of work subcontracted, industry practices, whether the amount the firm
is to be paid under the contract is commensurate with the work it is actually performing and the DBE credit claimed
for its performance of the work, and other relevant factors.

(2) A DBE does not perform a commercially useful function if its role is limited to that of an extra participant in a
transaction, contract, or project through which funds are passed in order to obtain the appearance of DBE
participation. In determining whether a DBE is such an extra participant, you must examine similar transactions,
particularly those in which DBEs do not participate.

(3) If a DBE does not perform or exercise responsibility for at least 30 percent of the total cost of its contract
with its own work force, or the DBE subcontracts a greater portion of the work of a contract than would be expected
on the basis of normal industry practice for the type of work involved, you must presume that it is not performing a
commercially useful function.

(4) When a DBE is presumed not to be performing a commercially useful function as provided in paragraph
(c)(3) of this section, the DBE may present evidence to rebut this presumption. You may determine that the firm is
performing a commercially useful function given the type of work involved and normal industry practices.

(5) Your decisions on commercially useful function matters are subject to review by the concerned operating
administration, but are not administratively appealable to DOT.

(d) Use the following factors in determining whether a DBE trucking company is performing a commercially
useful function:

(1) The DBE must be responsible for the management and supervision of the entire trucking operation for
which it is responsible on a particular contract, and there cannot be a contrived arrangement for the purpose of
meeting DBE goals.

(2) The DBE must itself own and operate at least one fully licensed, insured, and operational truck used on the
contract.

(3) The DBE receives credit for the total value of the transportation services it provides on the contract using
trucks it owns, insures, and operates using drivers it employs.

(4) The DBE may lease trucks from another DBE firm, including an owner-operator who is certified as a DBE.
The DBE who leases trucks from another DBE receives credit for the total value of the transportation services the
lessee DBE provides on the contract.

(5) The DBE may also lease trucks from a non-DBE firm, including from an owner-operator. The DBE that
leases trucks equipped with drivers from a non-DBE is entitled to credit for the total value of transportation services
provided by non-DBE leased trucks equipped with drivers not to exceed the value of transportation services on the
contract provided by DBE-owned trucks or leased trucks with DBE employee drivers. Additional participation by non-
DBE owned trucks equipped with drivers receives credit only for the fee or commission it receives as a result of the
lease arrangement. If a recipient chooses this approach, it must obtain written consent from the appropriate DOT
operating administration.

Example to paragraph (d)(5): DBE Firm X uses two of its own trucks on a contract. It leases two trucks from
DBE Firm Y and six trucks equipped with drivers from non-DBE Firm Z. DBE credit would be awarded for the total
value of transportation services provided by Firm X and Firm Y, and may also be awarded for the total value of
transportation services provided by four of the six trucks provided by Firm Z. In all, full credit would be allowed for the
participation of eight trucks. DBE credit could be awarded only for the fees or commissions pertaining to the
remaining trucks Firm X receives as a result of the lease with Firm Z.

(6) The DBE may lease trucks without drivers from a non-DBE truck leasing company. If the DBE leases trucks
from a non-DBE truck leasing company and uses its own employees as drivers, it is entitled to credit for the total
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value of these hauling services.

Example to paragraph (d)(6): DBE Firm X uses two of its own trucks on a contract. It leases two additional
trucks from non-DBE Firm Z. Firm X uses its own employees to drive the trucks leased from Firm Z. DBE credit would
be awarded for the total value of the transportation services provided by all four trucks.

(7) For purposes of this paragraph (d), a lease must indicate that the DBE has exclusive use of and control over
the truck. This does not preclude the leased truck from working for others during the term of the lease with the
consent of the DBE, so long as the lease gives the DBE absolute priority for use of the leased truck. Leased trucks
must display the name and identification number of the DBE.

(e) Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the following:

(1)(i) If the materials or supplies are obtained from a DBE manufacturer, count 100 percent of the cost of the
materials or supplies toward DBE goals.

(ii) For purposes of this paragraph (e)(1), a manufacturer is a firm that operates or maintains a factory or
establishment that produces, on the premises, the materials, supplies, articles, or equipment required under the
contract and of the general character described by the specifications.

(2)(i) If the materials or supplies are purchased from a DBE regular dealer, count 60 percent of the cost of the
materials or supplies toward DBE goals.

(i) For purposes of this section, a regular dealer is a firm that owns, operates, or maintains a store, warehouse,
or other establishment in which the materials, supplies, articles or equipment of the general character described by
the specifications and required under the contract are bought, kept in stock, and regularly sold or leased to the public
in the usual course of business.

(A) To be a regular dealer, the firm must be an established, regular business that engages, as its principal
business and under its own name, in the purchase and sale or lease of the products in question.

(B) A person may be a regular dealer in such bulk items as petroleum products, steel, cement, gravel, stone, or
asphalt without owning, operating, or maintaining a place of business as provided in this paragraph (e)(2)(ii) if the
person both owns and operates distribution equipment for the products. Any supplementing of regular dealers' own
distribution equipment shall be by a long-term lease agreement and not on an ad hoc or contract-by-contract basis.

(C) Packagers, brokers, manufacturers' representatives, or other persons who arrange or expedite transactions
are not regular dealers within the meaning of this paragraph (e)(2).

(3) With respect to materials or supplies purchased from a DBE which is neither a manufacturer nor a regular
dealer, count the entire amount of fees or commissions charged for assistance in the procurement of the materials
and supplies, or fees or transportation charges for the delivery of materials or supplies required on a job site, toward
DBE goals, provided you determine the fees to be reasonable and not excessive as compared with fees customarily
allowed for similar services. Do not count any portion of the cost of the materials and supplies themselves toward
DBE goals, however.

(4) You must determine the amount of credit awarded to a firm for the provisions of materials and supplies
(e.g., whether a firm is acting as a regular dealer or a transaction expediter) on a contract-by-contract basis.

(f) If a firm is not currently certified as a DBE in accordance with the standards of subpart D of this part at the
time of the execution of the contract, do not count the firm's participation toward any DBE goals, except as provided
for in 826.87(i)).

(9) Do not count the dollar value of work performed under a contract with a firm after it has ceased to be
certified toward your overall goal.

(h) Do not count the participation of a DBE subcontractor toward a contractor's final compliance with its DBE
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obligations on a contract until the amount being counted has actually been paid to the DBE.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003; 79 FR 59595,
Oct. 2, 2014]

Subpart D—Certification Standards

§26.61 How are burdens of proof allocated in the certification process?

(a) In determining whether to certify a firm as eligible to participate as a DBE, you must apply the standards of
this subpart.

(b) The firm seeking certification has the burden of demonstrating to you, by a preponderance of the evidence,
that it meets the requirements of this subpart concerning group membership or individual disadvantage, business
size, ownership, and control.

(c) You must rebuttably presume that members of the designated groups identified in §26.67(a) are socially and
economically disadvantaged. This means they do not have the burden of proving to you that they are socially and
economically disadvantaged. In order to obtain the benefit of the rebuttable presumption, individuals must submit a
signed, notarized statement that they are a member of one of the groups in §26.67(a). Applicants do have the
obligation to provide you information concerning their economic disadvantage (see §26.67).

(d) Individuals who are not presumed to be socially and economically disadvantaged, and individuals
concerning whom the presumption of disadvantage has been rebutted, have the burden of proving to you, by a
preponderance of the evidence, that they are socially and economically disadvantaged. (See Appendix E of this part.)

(e) You must make determinations concerning whether individuals and firms have met their burden of
demonstrating group membership, ownership, control, and social and economic disadvantage (where disadvantage
must be demonstrated on an individual basis) by considering all the facts in the record, viewed as a whole.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003]
§26.63 What rules govern group membership determinations?

(a)(2) If, after reviewing the signed notarized statement of membership in a presumptively disadvantaged group
(see §26.61(c)), you have a well founded reason to question the individual's claim of membership in that group, you
must require the individual to present additional evidence that he or she is a member of the group.

(2) You must provide the individual a written explanation of your reasons for questioning his or her group
membership and a written request for additional evidence as outlined in paragraph (b) of this section.

(3) In implementing this section, you must take special care to ensure that you do not impose a
disproportionate burden on members of any particular designated group. Imposing a disproportionate burden on
members of a particular group could violate §26.7(b) and/or Title VI of the Civil Rights Act of 1964 and 49 CFR part
21.

(b) In making such a determination, you must consider whether the person has held himself out to be a
member of the group over a long period of time prior to application for certification and whether the person is
regarded as a member of the group by the relevant community. You may require the applicant to produce appropriate
documentation of group membership.

(1) If you determine that an individual claiming to be a member of a group presumed to be disadvantaged is not
a member of a designated disadvantaged group, the individual must demonstrate social and economic disadvantage
on an individual basis.

(2) Your decisions concerning membership in a designated group are subject to the certification appeals
procedure of §26.89.
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[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003]
§26.65 What rules govern business size determinations?

(a) To be an eligible DBE, a firm (including its affiliates) must be an existing small business, as defined by
Small Business Administration (SBA) standards. As a recipient, you must apply current SBA business size
standard(s) found in 13 CFR part 121 appropriate to the type(s) of work the firm seeks to perform in DOT-assisted
contracts, including the primary industry classification of the applicant.

(b) Even if it meets the requirements of paragraph (a) of this section, a firm is not an eligible DBE in any
Federal fiscal year if the firm (including its affiliates) has had average annual gross receipts, as defined by SBA
regulations (see 13 CFR 121.402), over the firm's previous three fiscal years, in excess of $23.98 million.

(c) The Department adjusts the number in paragraph (b) of this section annually using the Department of
Commerce price deflators for purchases by State and local governments as the basis for this adjustment.

[74 FR 15224, Apr. 3, 2009, as amended at 79 FR 59596, Oct. 2, 2014]
§26.67 What rules determine social and economic disadvantage?

(a) Presumption of disadvantage. (1) You must rebuttably presume that citizens of the United States (or lawfully
admitted permanent residents) who are women, Black Americans, Hispanic Americans, Native Americans, Asian-
Pacific Americans, Subcontinent Asian Americans, or other minorities found to be disadvantaged by the SBA, are
socially and economically disadvantaged individuals. You must require applicants to submit a signed, notarized
certification that each presumptively disadvantaged owner is, in fact, socially and economically disadvantaged.

(2)() You must require each individual owner of a firm applying to participate as a DBE, whose ownership and
control are relied upon for DBE certification, to certify that he or she has a personal net worth that does not exceed
$1.32 million.

(ii) You must require each individual who makes this certification to support it with a signed, notarized
statement of personal net worth, with appropriate supporting documentation. To meet this requirement, you must use
the DOT personal net worth form provided in appendix G to this part without change or revision. Where necessary to
accurately determine an individual's personal net worth, you may, on a case-by-case basis, require additional
financial information from the owner of an applicant firm (e.g., information concerning the assets of the owner's
spouse, where needed to clarify whether assets have been transferred to the spouse or when the owner's spouse is
involved in the operation of the company). Requests for additional information shall not be unduly burdensome or
intrusive.

(i) In determining an individual's net worth, you must observe the following requirements:
(A) Exclude an individual's ownership interest in the applicant firm;

(B) Exclude the individual's equity in his or her primary residence (except any portion of such equity that is
attributable to excessive withdrawals from the applicant firm). The equity is the market value of the residence less any
mortgages and home equity loan balances. Recipients must ensure that home equity loan balances are included in
the equity calculation and not as a separate liability on the individual's personal net worth form. Exclusions for net
worth purposes are not exclusions for asset valuation or access to capital and credit purposes.

(C) Do not use a contingent liability to reduce an individual's net worth.

(D) With respect to assets held in vested pension plans, Individual Retirement Accounts, 401(k) accounts, or
other retirement savings or investment programs in which the assets cannot be distributed to the individual at the
present time without significant adverse tax or interest consequences, include only the present value of such assets,
less the tax and interest penalties that would accrue if the asset were distributed at the present time.

(iv) Notwithstanding any provision of Federal or State law, you must not release an individual's personal net
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worth statement nor any documents pertaining to it to any third party without the written consent of the submitter.
Provided, that you must transmit this information to DOT in any certification appeal proceeding under §26.89 of this
part or to any other State to which the individual's firm has applied for certification under §26.85 of this part.

(b) Rebuttal of presumption of disadvantage. (1) An individual's presumption of economic disadvantage may be
rebutted in two ways.

(i) If the statement of personal net worth and supporting documentation that an individual submits under
paragraph (a)(2) of this section shows that the individual's personal net worth exceeds $1.32 million, the individual's
presumption of economic disadvantage is rebutted. You are not required to have a proceeding under paragraph
(b)(2) of this section in order to rebut the presumption of economic disadvantage in this case.

Example to paragraph (b)(1)(i): An individual with very high assets and significant liabilities may, in accounting
terms, have a PNW of less than $1.32 million. However, the person's assets collectively (e.g., high income level, a
very expensive house, a yacht, extensive real or personal property holdings) may lead a reasonable person to
conclude that he or she is not economically disadvantaged. The recipient may rebut the individual's presumption of
economic disadvantage under these circumstances, as provided in this section, even though the individual's PNW is
less than $1.32 million.

(ii)(A) If the statement of personal net worth and supporting documentation that an individual submits under
paragraph (a)(2) of this section demonstrates that the individual is able to accumulate substantial wealth, the
individual's presumption of economic disadvantage is rebutted. In making this determination, as a certifying agency,
you may consider factors that include, but are not limited to, the following:

(1) Whether the average adjusted gross income of the owner over the most recent three year period exceeds
$350,000;

(2) Whether the income was unusual and not likely to occur in the future;
(3) Whether the earnings were offset by losses;

(4) Whether the income was reinvested in the firm or used to pay taxes arising in the normal course of
operations by the firm;

(5) Other evidence that income is not indicative of lack of economic disadvantage; and
(6) Whether the total fair market value of the owner's assets exceed $6 million.

(B) You must have a proceeding under paragraph (b)(2) of this section in order to rebut the presumption of
economic disadvantage in this case.

(2) If you have a reasonable basis to believe that an individual who is a member of one of the designated
groups is not, in fact, socially and/or economically disadvantaged you may, at any time, start a proceeding to
determine whether the presumption should be regarded as rebutted with respect to that individual. Your proceeding
must follow the procedures of §26.87.

(3) In such a proceeding, you have the burden of demonstrating, by a preponderance of the evidence, that the
individual is not socially and economically disadvantaged. You may require the individual to produce information
relevant to the determination of his or her disadvantage.

(4) When an individual's presumption of social and/or economic disadvantage has been rebutted, his or her
ownership and control of the firm in question cannot be used for purposes of DBE eligibility under this subpart unless
and until he or she makes an individual showing of social and/or economic disadvantage. If the basis for rebutting the
presumption is a determination that the individual's personal net worth exceeds $1.32 million, the individual is no
longer eligible for participation in the program and cannot regain eligibility by making an individual showing of
disadvantage, so long as his or her PNW remains above that amount.
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(c) Transfers within two years. (1) Except as set forth in paragraph (c)(2) of this section, recipients must
attribute to an individual claiming disadvantaged status any assets which that individual has transferred to an
immediate family member, to a trust a beneficiary of which is an immediate family member, or to the applicant firm for
less than fair market value, within two years prior to a concern's application for participation in the DBE program or
within two years of recipient's review of the firm's annual affidavit, unless the individual claiming disadvantaged status
can demonstrate that the transfer is to or on behalf of an immediate family member for that individual's education,
medical expenses, or some other form of essential support.

(2) Recipients must not attribute to an individual claiming disadvantaged status any assets transferred by that
individual to an immediate family member that are consistent with the customary recognition of special occasions,
such as birthdays, graduations, anniversaries, and retirements.

(d) Individual determinations of social and economic disadvantage. Firms owned and controlled by individuals
who are not presumed to be socially and economically disadvantaged (including individuals whose presumed
disadvantage has been rebutted) may apply for DBE certification. You must make a case-by-case determination of
whether each individual whose ownership and control are relied upon for DBE certification is socially and
economically disadvantaged. In such a proceeding, the applicant firm has the burden of demonstrating to you, by a
preponderance of the evidence, that the individuals who own and control it are socially and economically
disadvantaged. An individual whose personal net worth exceeds $1.32 million shall not be deemed to be
economically disadvantaged. In making these determinations, use the guidance found in Appendix E of this part. You
must require that applicants provide sufficient information to permit determinations under the guidance of appendix E
of this part.

[79 FR 59596, Oct. 2, 2014]
§26.69 What rules govern determinations of ownership?

(a) In determining whether the socially and economically disadvantaged patrticipants in a firm own the firm, you
must consider all the facts in the record viewed as a whole, including the origin of all assets and how and when they
were used in obtaining the firm. All transactions for the establishment and ownership (or transfer of ownership) must
be in the normal course of business, reflecting commercial and arms-length practices.

(b) To be an eligible DBE, a firm must be at least 51 percent owned by socially and economically
disadvantaged individuals.

(1) In the case of a corporation, such individuals must own at least 51 percent of the each class of voting stock
outstanding and 51 percent of the aggregate of all stock outstanding.

(2) In the case of a partnership, 51 percent of each class of partnership interest must be owned by socially and
economically disadvantaged individuals. Such ownership must be reflected in the firm's partnership agreement.

(3) In the case of a limited liability company, at least 51 percent of each class of member interest must be
owned by socially and economically disadvantaged individuals.

(c)(1) The firm's ownership by socially and economically disadvantaged individuals, including their contribution
of capital or expertise to acquire their ownership interests, must be real, substantial, and continuing, going beyond
pro forma ownership of the firm as reflected in ownership documents. Proof of contribution of capital should be
submitted at the time of the application. When the contribution of capital is through a loan, there must be
documentation of the value of assets used as collateral for the loan.

(2) Insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or an
owner who is not a disadvantaged individual, mere participation in a firm's activities as an employee, or capitalization
not commensurate with the value for the firm.

(3) The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and be
entitled to the profits and loss commensurate with their ownership interests, as demonstrated by the substance, not
merely the form, of arrangements. Any terms or practices that give a non-disadvantaged individual or firm a priority or
superior right to a firm's profits, compared to the disadvantaged owner(s), are grounds for denial.
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(4) Debt instruments from financial institutions or other organizations that lend funds in the normal course of
their business do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.

Examples to paragraph (c): (i) An individual pays $100 to acquire a majority interest in a firm worth $1 million.
The individual's contribution to capital would not be viewed as substantial.

(ii) A 51% disadvantaged owner and a non-disadvantaged 49% owner contribute $100 and $10,000,
respectively, to acquire a firm grossing $1 million. This may be indicative of a pro forma arrangement that does not
meet the requirements of (c)(1).

(iii) The disadvantaged owner of a DBE applicant firm spends $250 to file articles of incorporation and obtains a
$100,000 loan, but makes only nominal or sporadic payments to repay the loan. This type of contribution is not of a
continuing nature.

(d) All securities that constitute ownership of a firm shall be held directly by disadvantaged persons. Except as
provided in this paragraph (d), no securities or assets held in trust, or by any guardian for a minor, are considered as
held by disadvantaged persons in determining the ownership of a firm. However, securities or assets held in trust are
regarded as held by a disadvantaged individual for purposes of determining ownership of the firm, if—

(1) The beneficial owner of securities or assets held in trust is a disadvantaged individual, and the trustee is the
same or another such individual; or

(2) The beneficial owner of a trust is a disadvantaged individual who, rather than the trustee, exercises effective
control over the management, policy-making, and daily operational activities of the firm. Assets held in a revocable
living trust may be counted only in the situation where the same disadvantaged individual is the sole grantor,
beneficiary, and trustee.

(e) The contributions of capital or expertise by the socially and economically disadvantaged owners to acquire
their ownership interests must be real and substantial. Examples of insufficient contributions include a promise to
contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged individual, or mere
participation in a firm's activities as an employee. Debt instruments from financial institutions or other organizations
that lend funds in the normal course of their business do not render a firm ineligible, even if the debtor's ownership
interest is security for the loan.

(f) The following requirements apply to situations in which expertise is relied upon as part of a disadvantaged
owner's contribution to acquire ownership:

(1) The owner's expertise must be—

(i) In a specialized field;

(i) Of outstanding quality;

(iii) In areas critical to the firm's operations;

(iv) Indispensable to the firm's potential success;

(v) Specific to the type of work the firm performs; and

(vi) Documented in the records of the firm. These records must clearly show the contribution of expertise and
its value to the firm.

(2) The individual whose expertise is relied upon must have a significant financial investment in the firm.

(g) You must always deem as held by a socially and economically disadvantaged individual, for purposes of
determining ownership, all interests in a business or other assets obtained by the individual—
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(1) As the result of a final property settlement or court order in a divorce or legal separation, provided that no
term or condition of the agreement or divorce decree is inconsistent with this section; or

(2) Through inheritance, or otherwise because of the death of the former owner.

(h)(2) You must presume as not being held by a socially and economically disadvantaged individual, for
purposes of determining ownership, all interests in a business or other assets obtained by the individual as the result
of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm who is—

(i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm;
(i) Involved in the same or a similar line of business; or

(iif) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the individual
is seeking certification.

(2) To overcome this presumption and permit the interests or assets to be counted, the disadvantaged
individual must demonstrate to you, by clear and convincing evidence, that—

(i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification as
a DBE; and

(ii) The disadvantaged individual actually controls the management, policy, and operations of the firm,
notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.

(i) You must apply the following rules in situations in which marital assets form a basis for ownership of a firm:

(1) When marital assets (other than the assets of the business in question), held jointly or as community
property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the
ownership interest in the firm to have been acquired by that spouse with his or her own individual resources, provided
that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the manner
sanctioned by the laws of the state in which either spouse or the firm is domiciled. You do not count a greater portion
of joint or community property assets toward ownership than state law would recognize as belonging to the socially
and economically disadvantaged owner of the applicant firm.

(2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned or
community assets used to acquire an ownership interest in the firm must be included as part of the firm's application
for DBE certification.

(i) You may consider the following factors in determining the ownership of a firm. However, you must not regard
a contribution of capital as failing to be real and substantial, or find a firm ineligible, solely because—

(1) A socially and economically disadvantaged individual acquired his or her ownership interest as the result of
a gift, or transfer without adequate consideration, other than the types set forth in paragraph (h) of this section;

(2) There is a provision for the co-signature of a spouse who is not a socially and economically disadvantaged
individual on financing agreements, contracts for the purchase or sale of real or personal property, bank signature
cards, or other documents; or

(3) Ownership of the firm in question or its assets is transferred for adequate consideration from a spouse who
is not a socially and economically disadvantaged individual to a spouse who is such an individual. In this case, you
must give particularly close and careful scrutiny to the ownership and control of a firm to ensure that it is owned and
controlled, in substance as well as in form, by a socially and economically disadvantaged individual.

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR 59597, Oct. 2, 2014]
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§26.71 What rules govern determinations concerning control?

(a) In determining whether socially and economically disadvantaged owners control a firm, you must consider
all the facts in the record, viewed as a whole.

(b) Only an independent business may be certified as a DBE. An independent business is one the viability of
which does not depend on its relationship with another firm or firms.

(1) In determining whether a potential DBE is an independent business, you must scrutinize relationships with
non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other
resources.

(2) You must consider whether present or recent employer/employee relationships between the disadvantaged
owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE firms compromise the
independence of the potential DBE firm.

(3) You must examine the firm's relationships with prime contractors to determine whether a pattern of
exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.

(4) In considering factors related to the independence of a potential DBE firm, you must consider the
consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.

(c) A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion of
the socially and economically disadvantaged owners. There can be no restrictions through corporate charter
provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights, voting
powers attached to different classes of stock, employment contracts, requirements for concurrence by non-
disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on or
assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the
cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm. This
paragraph does not preclude a spousal co-signature on documents as provided for in §26.69()(2).

(d) The socially and economically disadvantaged owners must possess the power to direct or cause the
direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on
matters of management, policy and operations.

(1) A disadvantaged owner must hold the highest officer position in the company (e.qg., chief executive officer or
president).

(2) In a corporation, disadvantaged owners must control the board of directors.

(3) In a partnership, one or more disadvantaged owners must serve as general partners, with control over all
partnership decisions.

(e) Individuals who are not socially and economically disadvantaged or immediate family members may be
involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors. Such individuals
must not, however possess or exercise the power to control the firm, or be disproportionately responsible for the
operation of the firm.

(f) The socially and economically disadvantaged owners of the firm may delegate various areas of the
management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether
these participants are socially and economically disadvantaged individuals. Such delegations of authority must be
revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any person
to whom such authority is delegated. The managerial role of the socially and economically disadvantaged owners in
the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and economically
disadvantaged owners actually exercise control over the firm's operations, management, and policy.

(g) The socially and economically disadvantaged owners must have an overall understanding of, and
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managerial and technical competence and experience directly related to, the type of business in which the firm is
engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have
experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in a
given field than managers or key employees. The socially and economically disadvantaged owners must have the
ability to intelligently and critically evaluate information presented by other participants in the firm's activities and to
use this information to make independent decisions concerning the firm's daily operations, management, and
policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions unrelated
to the principal business activities of the firm is insufficient to demonstrate control.

(h) If state or local law requires the persons to have a particular license or other credential in order to own
and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and control
a potential DBE firm of that type must possess the required license or credential. If state or local law does not require
such a person to have such a license or credential to own and/or control a firm, you must not deny certification solely
on the ground that the person lacks the license or credential. However, you may take into account the absence of the
license or credential as one factor in determining whether the socially and economically disadvantaged owners
actually control the firm.

()(1) You may consider differences in remuneration between the socially and economically disadvantaged
owners and other participants in the firm in determining whether to certify a firm as a DBE. Such consideration shall
be in the context of the duties of the persons involved, normal industry practices, the firm's policy and practice
concerning reinvestment of income, and any other explanations for the differences proffered by the firm. You may
determine that a firm is controlled by its socially and economically disadvantaged owner although that owner's
remuneration is lower than that of some other participants in the firm.

(2) In a case where a non-disadvantaged individual formerly controlled the firm, and a socially and
economically disadvantaged individual now controls it, you may consider a difference between the remuneration of
the former and current controller of the firm as a factor in determining who controls the firm, particularly when the
non-disadvantaged individual remains involved with the firm and continues to receive greater compensation than the
disadvantaged individual.

() In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot engage
in outside employment or other business interests that conflict with the management of the firm or prevent the
individual from devoting sufficient time and attention to the affairs of the firm to control its activities. For example,
absentee ownership of a business and part-time work in a full-time firm are not viewed as constituting control.
However, an individual could be viewed as controlling a part-time business that operates only on evenings and/or
weekends, if the individual controls it all the time it is operating.

(k)(1) A socially and economically disadvantaged individual may control a firm even though one or more of the
individual's immediate family members (who themselves are not socially and economically disadvantaged individuals)
participate in the firm as a manager, employee, owner, or in another capacity. Except as otherwise provided in this
paragraph, you must make a judgment about the control the socially and economically disadvantaged owner
exercises vis-a-vis other persons involved in the business as you do in other situations, without regard to whether or
not the other persons are immediate family members.

(2) If you cannot determine that the socially and economically disadvantaged owners—as distinct from the
family as a whole—control the firm, then the socially and economically disadvantaged owners have failed to carry
their burden of proof concerning control, even though they may participate significantly in the firm's activities.

(I) Where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether or not an
immediate family member), ownership and/or control were transferred to a socially and economically disadvantaged
individual, and the nondisadvantaged individual remains involved with the firm in any capacity, there is a rebuttable
presumption of control by the non-disadvantaged individual unless the disadvantaged individual now owning the firm
demonstrates to you, by clear and convincing evidence, that:

(1) The transfer of ownership and/or control to the disadvantaged individual was made for reasons other than
obtaining certification as a DBE; and

(2) The disadvantaged individual actually controls the management, policy, and operations of the firm,
notwithstanding the continuing participation of a nondisadvantaged individual who formerly owned and/or controlled
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the firm.

(m) In determining whether a firm is controlled by its socially and economically disadvantaged owners, you may
consider whether the firm owns equipment necessary to perform its work. However, you must not determine that a
firm is not controlled by socially and economically disadvantaged individuals solely because the firm leases, rather
than owns, such equipment, where leasing equipment is a normal industry practice and the lease does not involve a
relationship with a prime contractor or other party that compromises the independence of the firm.

(n) You must grant certification to a firm only for specific types of work in which the socially and economically
disadvantaged owners have the ability to control the firm. To become certified in an additional type of work, the firm
need demonstrate to you only that its socially and economically disadvantaged owners are able to control the firm
with respect to that type of work. You must not require that the firm be recertified or submit a new application for
certification, but you must verify the disadvantaged owner's control of the firm in the additional type of work.

(1) The types of work a firm can perform (whether on initial certification or when a new type of work is added)
must be described in terms of the most specific available NAICS code for that type of work. If you choose, you may
also, in addition to applying the appropriate NAICS code, apply a descriptor from a classification scheme of
equivalent detail and specificity. A correct NAICS code is one that describes, as specifically as possible, the principal
goods or services which the firm would provide to DOT recipients. Multiple NAICS codes may be assigned where
appropriate. Program participants must rely on, and not depart from, the plain meaning of NAICS code descriptions in
determining the scope of a firm's certification. If your Directory does not list types of work for any firm in a manner
consistent with this paragraph (a)(1), you must update the Directory entry for that firm to meet the requirements of
this paragraph (a)(1) by August 28, 2011.

(2) Firms and recipients must check carefully to make sure that the NAICS codes cited in a certification are kept
up-to-date and accurately reflect work which the UCP has determined the firm's owners can control. The firm bears
the burden of providing detailed company information the certifying agency needs to make an appropriate NAICS
code designation.

(3) If a firm believes that there is not a NAICS code that fully or clearly describes the type(s) of work in which it
is seeking to be certified as a DBE, the firm may request that the certifying agency, in its certification documentation,
supplement the assigned NAICS code(s) with a clear, specific, and detailed narrative description of the type of work
in which the firm is certified. A vague, general, or confusing description is not sufficient for this purpose, and
recipients should not rely on such a description in determining whether a firm's participation can be counted toward
DBE goals.

(4) A certifier is not precluded from changing a certification classification or description if there is a factual basis
in the record. However, certifiers must not make after-the-fact statements about the scope of a certification, not
supported by evidence in the record of the certification action.

(o) A business operating under a franchise or license agreement may be certified if it meets the standards in
this subpart and the franchiser or licenser is not affiliated with the franchisee or licensee. In determining whether
affiliation exists, you should generally not consider the restraints relating to standardized quality, advertising,
accounting format, and other provisions imposed on the franchisee or licensee by the franchise agreement or license,
provided that the franchisee or licensee has the right to profit from its efforts and bears the risk of loss commensurate
with ownership. Alternatively, even though a franchisee or licensee may not be controlled by virtue of such provisions
in the franchise agreement or license, affiliation could arise through other means, such as common management or
excessive restrictions on the sale or transfer of the franchise interest or license.

(p) In order for a partnership to be controlled by socially and economically disadvantaged individuals, any non-
disadvantaged partners must not have the power, without the specific written concurrence of the socially and
economically disadvantaged partner(s), to contractually bind the partnership or subject the partnership to contract or
tort liability.

(q) The socially and economically disadvantaged individuals controlling a firm may use an employee leasing
company. The use of such a company does not preclude the socially and economically disadvantaged individuals
from controlling their firm if they continue to maintain an employer-employee relationship with the leased employees.
This includes being responsible for hiring, firing, training, assigning, and otherwise controlling the on-the-job activities
of the employees, as well as ultimate responsibility for wage and tax obligations related to the employees.
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[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5099, Jan. 28, 2011; 79 FR 59597, Oct. 2, 2014]
§26.73 What are other rules affecting certification?

(a)(1) Consideration of whether a firm performs a commercially useful function or is a regular dealer pertains
solely to counting toward DBE goals the participation of firms that have already been certified as DBEs. Except as
provided in paragraph (a)(2) of this section, you must not consider commercially useful function issues in any way in
making decisions about whether to certify a firm as a DBE.

(2) You may consider, in making certification decisions, whether a firm has exhibited a pattern of conduct
indicating its involvement in attempts to evade or subvert the intent or requirements of the DBE program.

(b)(1) You must evaluate the eligibility of a firm on the basis of present circumstances. You must not refuse to
certify a firm based solely on historical information indicating a lack of ownership or control of the firm by socially and
economically disadvantaged individuals at some time in the past, if the firm currently meets the ownership and control
standards of this part.

(2) You must not refuse to certify a firm solely on the basis that it is a newly formed firm, has not completed
projects or contracts at the time of its application, has not yet realized profits from its activities, or has not
demonstrated a potential for success. If the firm meets disadvantaged, size, ownership, and control requirements of
this Part, the firm is eligible for certification.

(c) DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT requests)
for information relevant to the certification process. Failure or refusal to provide such information is a ground for a
denial or removal of certification.

(d) Only firms organized for profit may be eligible DBEs. Not-for-profit organizations, even though controlled by
socially and economically disadvantaged individuals, are not eligible to be certified as DBEs.

(e) An eligible DBE firm must be owned by individuals who are socially and economically disadvantaged.
Except as provided in this paragraph, a firm that is not owned by such individuals, but instead is owned by another
firm—even a DBE firm—cannot be an eligible DBE.

(1) If socially and economically disadvantaged individuals own and control a firm through a parent or holding
company, established for tax, capitalization or other purposes consistent with industry practice, and the parent or
holding company in turn owns and controls an operating subsidiary, you may certify the subsidiary if it otherwise
meets all requirements of this subpart. In this situation, the individual owners and controllers of the parent or holding
company are deemed to control the subsidiary through the parent or holding company.

(2) You may certify such a subsidiary only if there is cumulatively 51 percent ownership of the subsidiary by
socially and economically disadvantaged individuals. The following examples illustrate how this cumulative ownership
provision works:

Example 1: Socially and economically disadvantaged individuals own 100 percent of a holding company, which
has a wholly-owned subsidiary. The subsidiary may be certified, if it meets all other requirements.

Example 2: Disadvantaged individuals own 100 percent of the holding company, which owns 51 percent of a
subsidiary. The subsidiary may be certified, if all other requirements are met.

Example 3: Disadvantaged individuals own 80 percent of the holding company, which in turn owns 70 percent
of a subsidiary. In this case, the cumulative ownership of the subsidiary by disadvantaged individuals is 56 percent
(80 percent of the 70 percent). This is more than 51 percent, so you may certify the subsidiary, if all other
requirements are met.

Example 4: Same as Example 2 or 3, but someone other than the socially and economically disadvantaged
owners of the parent or holding company controls the subsidiary. Even though the subsidiary is owned by
disadvantaged individuals, through the holding or parent company, you cannot certify it because it fails to meet
control requirements.

Example 5: Disadvantaged individuals own 60 percent of the holding company, which in turn owns 51 percent
of a subsidiary. In this case, the cumulative ownership of the subsidiary by disadvantaged individuals is about 31
percent. This is less than 51 percent, so you cannot certify the subsidiary.
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Example 6: The holding company, in addition to the subsidiary seeking certification, owns several other
companies. The combined gross receipts of the holding companies and its subsidiaries are greater than the size
standard for the subsidiary seeking certification and/or the gross receipts cap of §26.65(b). Under the rules
concerning affiliation, the subsidiary fails to meet the size standard and cannot be certified.

(f) Recognition of a business as a separate entity for tax or corporate purposes is not necessarily sufficient to
demonstrate that a firm is an independent business, owned and controlled by socially and economically
disadvantaged individuals.

(g) You must not require a DBE firm to be prequalified as a condition for certification.

(h) A firm that is owned by an Indian tribe or Native Hawaiian organization, rather than by Indians or Native
Hawaiians as individuals, may be eligible for certification. Such a firm must meet the size standards of §26.65. Such a
firm must be controlled by socially and economically disadvantaged individuals, as provided in §26.71.

(i) The following special rules apply to the certification of firms related to Alaska Native Corporations (ANCSs).

(1) Notwithstanding any other provisions of this subpart, a direct or indirect subsidiary corporation, joint venture,
or partnership entity of an ANC is eligible for certification as a DBE if it meets all of the following requirements:

(i) The Settlement Common Stock of the underlying ANC and other stock of the ANC held by holders of the
Settlement Common Stock and by Natives and descendents of Natives represents a majority of both the total equity
of the ANC and the total voting power of the corporation for purposes of electing directors;

(ii) The shares of stock or other units of common ownership interest in the subsidiary, joint venture, or
partnership entity held by the ANC and by holders of its Settlement Common Stock represent a majority of both the
total equity of the entity and the total voting power of the entity for the purpose of electing directors, the general
partner, or principal officers; and

(iif) The subsidiary, joint venture, or partnership entity has been certified by the Small Business Administration
under the 8(a) or small disadvantaged business program.

(2) As a recipient to whom an ANC-related entity applies for certification, you do not use the DOT uniform
application form (see Appendix F of this part). You must obtain from the firm documentation sufficient to demonstrate
that entity meets the requirements of paragraph (i)(1) of this section. You must also obtain sufficient information about
the firm to allow you to administer your program (e.g., information that would appear in your DBE Directory).

(3) If an ANC-related firm does not meet all the conditions of paragraph (i)(1) of this section, then it must meet
the requirements of paragraph (h) of this section in order to be certified, on the same basis as firms owned by Indian
Tribes or Native Hawaiian Organizations.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003; 76 FR 5099, Jan. 28, 2011; 79 FR 59598,
Oct. 2, 2014]

Subpart E—Certification Procedures

§26.81 What are the requirements for Unified Certification Programs?
(a) You and all other DOT recipients in your state must participate in a Unified Certification Program (UCP).

(1) Within three years of March 4, 1999, you and the other recipients in your state must sign an agreement
establishing the UCP for that state and submit the agreement to the Secretary for approval. The Secretary may, on
the basis of extenuating circumstances shown by the recipients in the state, extend this deadline for no more than

May 2018



MTC FTA DBE Program Attachment |

one additional year.

(2) The agreement must provide for the establishment of a UCP meeting all the requirements of this section.
The agreement must specify that the UCP will follow all certification procedures and standards of this part, on the
same basis as recipients; that the UCP shall cooperate fully with oversight, review, and monitoring activities of DOT
and its operating administrations; and that the UCP shall implement DOT directives and guidance concerning
certification matters. The agreement shall also commit recipients to ensuring that the UCP has sufficient resources
and expertise to carry out the requirements of this part. The agreement shall include an implementation schedule
ensuring that the UCP is fully operational no later than 18 months following the approval of the agreement by the
Secretary.

(3) Subject to approval by the Secretary, the UCP in each state may take any form acceptable to the recipients
in that state.

(4) The Secretary shall review the UCP and approve it, disapprove it, or remand it to the recipients in the state
for revisions. A complete agreement which is not disapproved or remanded within 180 days of its receipt is deemed
to be accepted.

(5) If you and the other recipients in your state fail to meet the deadlines set forth in this paragraph (a), you
shall have the opportunity to make an explanation to the Secretary why a deadline could not be met and why meeting
the deadline was beyond your control. If you fail to make such an explanation, or the explanation does not justify the
failure to meet the deadline, the Secretary shall direct you to complete the required action by a date certain. If you
and the other recipients fail to carry out this direction in a timely manner, you are collectively in noncompliance with
this part.

(b) The UCP shall make all certification decisions on behalf of all DOT recipients in the state with respect to
participation in the DOT DBE Program.

(1) Certification decisions by the UCP shall be binding on all DOT recipients within the state.

(2) The UCP shall provide “one-stop shopping” to applicants for certification, such that an applicant is required
to apply only once for a DBE certification that will be honored by all recipients in the state.

(3) All obligations of recipients with respect to certification and nondiscrimination must be carried out by UCPs,
and recipients may use only UCPs that comply with the certification and nondiscrimination requirements of this part.

(c) All certifications by UCPs shall be pre-certifications; i.e., certifications that have been made final before the
due date for bids or offers on a contract on which a firm seeks to participate as a DBE.

(d) A UCP is not required to process an application for certification from a firm having its principal place of
business outside the state if the firm is not certified by the UCP in the state in which it maintains its principal place of
business. The “home state” UCP shall share its information and documents concerning the firm with other UCPs that
are considering the firm's application.

(e) Subject to DOT approval as provided in this section, the recipients in two or more states may form a
regional UCP. UCPs may also enter into written reciprocity agreements with other UCPs. Such an agreement shall
outline the specific responsibilities of each participant. A UCP may accept the certification of any other UCP or DOT
recipient.

(f) Pending the establishment of UCPs meeting the requirements of this section, you may enter into
agreements with other recipients, on a regional or inter-jurisdictional basis, to perform certification functions required
by this part. You may also grant reciprocity to other recipient's certification decisions.

(g) Each UCP shall maintain a unified DBE directory containing, for all firms certified by the UCP (including
those from other states certified under the provisions of this part), the information required by §26.31. The UCP shall
make the directory available to the public electronically, on the internet, as well as in print. The UCP shall update the
electronic version of the directory by including additions, deletions, and other changes as soon as they are made and
shall revise the print version of the Directory at least once a year.
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(h) Except as otherwise specified in this section, all provisions of this subpart and subpart D of this part
pertaining to recipients also apply to UCPs.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5100, Jan. 28, 2011]
§26.83 What procedures do recipients follow in making certification decisions?

(a) You must ensure that only firms certified as eligible DBEs under this section participate as DBEs in your
program.

(b) You must determine the eligibility of firms as DBEs consistent with the standards of subpart D of this part.
When a UCP is formed, the UCP must meet all the requirements of subpart D of this part and this subpart that
recipients are required to meet.

(c)(1) You must take all the following steps in determining whether a DBE firm meets the standards of subpart
D of this part:

(i) Perform an on-site visit to the firm's principal place of business. You must interview the principal officers and
review their résumés and/or work histories. You may interview key personnel of the firm if necessary. You must also
perform an on-site visit to job sites if there are such sites on which the firm is working at the time of the eligibility
investigation in your jurisdiction or local area. You may rely upon the site visit report of any other recipient with
respect to a firm applying for certification;

(ii) Analyze documentation related to the legal structure, ownership, and control of the applicant firm. This
includes, but is not limited to, Articles of Incorporation/Organization; corporate by-laws or operating agreements;
organizational, annual and board/member meeting records; stock ledgers and certificates; and State-issued
Certificates of Good Standing

(iif) Analyze the bonding and financial capacity of the firm; lease and loan agreements; bank account signature
cards;

(iv) Determine the work history of the firm, including contracts it has received, work it has completed; and
payroll records;

(v) Obtain a statement from the firm of the type of work it prefers to perform as part of the DBE program and its
preferred locations for performing the work, if any.

(vi) Obtain or compile a list of the equipment owned by or available to the firm and the licenses the firm and its
key personnel possess to perform the work it seeks to do as part of the DBE program;

(vii) Obtain complete Federal income tax returns (or requests for extensions) filed by the firm, its affiliates, and
the socially and economically disadvantaged owners for the last 3 years. A complete return includes all forms,
schedules, and statements filed with the Internal Revenue Service.

(viii) Require potential DBEs to complete and submit an appropriate application form, except as otherwise
provided in §26.85 of this part.

(2) You must use the application form provided in Appendix F to this part without change or revision. However,
you may provide in your DBE program, with the written approval of the concerned operating administration, for
supplementing the form by requesting specified additional information not inconsistent with this part.

(3) You must make sure that the applicant attests to the accuracy and truthfulness of the information on the
application form. This shall be done either in the form of an affidavit sworn to by the applicant before a person who is
authorized by State law to administer oaths or in the form of an unsworn declaration executed under penalty of
perjury of the laws of the United States.
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(4) You must review all information on the form prior to making a decision about the eligibility of the firm. You
may request clarification of information contained in the application at any time in the application process.

(d) When another recipient, in connection with its consideration of the eligibility of a firm, makes a written
request for certification information you have obtained about that firm (e.g., including application materials or the
report of a site visit, if you have made one to the firm), you must promptly make the information available to the other
recipient.

(e) [Reserved]

(f) Subject to the approval of the concerned operating administration as part of your DBE program, you may
impose a reasonable application fee for certification. Fee waivers shall be made in appropriate cases.

(9) You must safeguard from disclosure to unauthorized persons information gathered as part of the
certification process that may reasonably be regarded as proprietary or other confidential business information,
consistent with applicable Federal, state, and local law.

(h)(2) Once you have certified a DBE, it shall remain certified until and unless you have removed its
certification, in whole or in part, through the procedures of §26.87 of this part, except as provided in §26.67(b)(1) of
this part.

(2) You may not require DBEs to reapply for certification or undergo a recertification process. However, you
may conduct a certification review of a certified DBE firm, including a new on-site review, if appropriate in light of
changed circumstances (e.qg., of the kind requiring notice under paragraph (i) of this section or relating to suspension
of certification under §26.88), a complaint, or other information concerning the firm's eligibility. If information comes to
your attention that leads you to question the firm's eligibility, you may conduct an on-site review on an unannounced
basis, at the firm's offices and job sites.

(i) If you are a DBE, you must inform the recipient or UCP in writing of any change in circumstances affecting
your ability to meet size, disadvantaged status, ownership, or control requirements of this part or any material change
in the information provided in your application form.

(1) Changes in management responsibility among members of a limited liability company are covered by this
requirement.

(2) You must attach supporting documentation describing in detail the nature of such changes.

(3) The notice must take the form of an affidavit sworn to by the applicant before a person who is authorized by
state law to administer oaths or of an unsworn declaration executed under penalty of perjury of the laws of the United
States. You must provide the written notification within 30 days of the occurrence of the change. If you fail to make
timely natification of such a change, you will be deemed to have failed to cooperate under §26.109(c).

() If you are a DBE, you must provide to the recipient, every year on the anniversary of the date of your
certification, an affidavit sworn to by the firm's owners before a person who is authorized by State law to administer
oaths or an unsworn declaration executed under penalty of perjury of the laws of the United States. This affidavit
must affirm that there have been no changes in the firm's circumstances affecting its ability to meet size,
disadvantaged status, ownership, or control requirements of this part or any material changes in the information
provided in its application form, except for changes about which you have notified the recipient under paragraph (i) of
this section. The affidavit shall specifically affirm that your firm continues to meet SBA business size criteria and the
overall gross receipts cap of this part, documenting this affirmation with supporting documentation of your firm's size
and gross receipts (e.g., submission of Federal tax returns). If you fail to provide this affidavit in a timely manner, you
will be deemed to have failed to cooperate under §26.109(c).

(k) If you are a recipient, you must make decisions on applications for certification within 90 days of receiving
from the applicant firm all information required under this part. You may extend this time period once, for no more
than an additional 60 days, upon written notice to the firm, explaining fully and specifically the reasons for the
extension. You may establish a different time frame in your DBE program, upon a showing that this time frame is not
feasible, and subject to the approval of the concerned operating administration. Your failure to make a decision by the
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applicable deadline under this paragraph is deemed a constructive denial of the application, on the basis of which the
firm may appeal to DOT under §26.89.

(I) As a recipient or UCP, you must advise each applicant within 30 days from your receipt of the application
whether the application is complete and suitable for evaluation and, if not, what additional information or action is
required.

(m) Except as otherwise provided in this paragraph, if an applicant for DBE certification withdraws its
application before you have issued a decision on the application, the applicant can resubmit the application at any
time. As a recipient or UCP, you may not apply the waiting period provided under §26.86(c) of this part before
allowing the applicant to resubmit its application. However, you may place the reapplication at the “end of the line,”
behind other applications that have been made since the firm's previous application was withdrawn. You may also
apply the waiting period provided under 826.86(c) of this part to a firm that has established a pattern of frequently
withdrawing applications before you make a decision.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003; 76 FR 5100, Jan. 28, 2011; 79 FR 59598,
Oct. 2, 2014]

§26.85 Interstate certification.
(a) This section applies with respect to any firm that is currently certified in its home state.

(b) When a firm currently certified in its home state (“State A”) applies to another State (“State B”) for DBE
certification, State B may, at its discretion, accept State A's certification and certify the firm, without further
procedures.

(1) To obtain certification in this manner, the firm must provide to State B a copy of its certification notice from
State A.

(2) Before certifying the firm, State B must confirm that the firm has a current valid certification from State A.
State B can do so by reviewing State A's electronic directory or obtaining written confirmation from State A.

(c) In any situation in which State B chooses not to accept State A's certification of a firm as provided in
paragraph (b) of this section, as the applicant firm you must provide the information in paragraphs (c)(1) through (4)
of this section to State B.

(1) You must provide to State B a complete copy of the application form, all supporting documents, and any
other information you have submitted to State A or any other state related to your firm's certification. This includes
affidavits of no change (see §26.83(j)) and any notices of changes (see §26.83(i)) that you have submitted to State A,
as well as any correspondence you have had with State A's UCP or any other recipient concerning your application or
status as a DBE firm.

(2) You must also provide to State B any notices or correspondence from states other than State A relating to
your status as an applicant or certified DBE in those states. For example, if you have been denied certification or
decertified in State C, or subject to a decertification action there, you must inform State B of this fact and provide all
documentation concerning this action to State B.

(3) If you have filed a certification appeal with DOT (see §26.89), you must inform State B of the fact and
provide your letter of appeal and DOT's response to State B.

(4) You must submit an affidavit sworn to by the firm's owners before a person who is authorized by State law
to administer oaths or an unsworn declaration executed under penalty of perjury of the laws of the United States.

(i) This affidavit must affirm that you have submitted all the information required by 49 CFR 26.85(c) and the
information is complete and, in the case of the information required by §26.85(c)(1), is an identical copy of the
information submitted to State A.
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(ii) If the on-site report from State A supporting your certification in State A is more than three years old, as of
the date of your application to State B, State B may require that your affidavit also affirm that the facts in the on-site
report remain true and correct.

(d) As State B, when you receive from an applicant firm all the information required by paragraph (c) of this
section, you must take the following actions:

(1) Within seven days contact State A and request a copy of the site visit review report for the firm
(see §26.83(c)(1)), any updates to the site visit review, and any evaluation of the firm based on the site visit. As State
A, you must transmit this information to State B within seven days of receiving the request. A pattern by State B of not
making such requests in a timely manner or by “State A” or any other State of not complying with such requests in a
timely manner is noncompliance with this Part.

(2) Determine whether there is good cause to believe that State A's certification of the firm is erroneous or
should not apply in your State. Reasons for making such a determination may include the following:

(i) Evidence that State A's certification was obtained by fraud;

(i) New information, not available to State A at the time of its certification, showing that the firm does not meet
all eligibility criteria;

(i) State A's certification was factually erroneous or was inconsistent with the requirements of this part;
(iv) The State law of State B requires a result different from that of the State law of State A.

(v) The information provided by the applicant firm did not meet the requirements of paragraph (c) of this
section.

(3) If, as State B, unless you have determined that there is good cause to believe that State A's certification is
erroneous or should not apply in your State, you must, no later than 60 days from the date on which you received
from the applicant firm all the information required by paragraph (c) of this section, send to the applicant firm a notice
that it is certified and place the firm on your directory of certified firms.

(4) If, as State B, you have determined that there is good cause to believe that State A's certification is
erroneous or should not apply in your State, you must, no later than 60 days from the date on which you received
from the applicant firm all the information required by paragraph (c) of this section, send to the applicant firm a notice
stating the reasons for your determination.

(i) This notice must state with particularity the specific reasons why State B believes that the firm does not meet
the requirements of this Part for DBE eligibility and must offer the firm an opportunity to respond to State B with
respect to these reasons.

(i) The firm may elect to respond in writing, to request an in-person meeting with State B's decision maker to
discuss State B's objections to the firm's eligibility, or both. If the firm requests a meeting, as State B you must
schedule the meeting to take place within 30 days of receiving the firm's request.

(i) The firm bears the burden of demonstrating, by a preponderance of evidence, that it meets the
requirements of this Part with respect to the particularized issues raised by State B's notice. The firm is not otherwise
responsible for further demonstrating its eligibility to State B.

(iv) The decision maker for State B must be an individual who is thoroughly familiar with the provisions of this
Part concerning certification.

(v) State B must issue a written decision within 30 days of the receipt of the written response from the firm or
the meeting with the decision maker, whichever is later.
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(vi) The firm's application for certification is stayed pending the outcome of this process.

(vii) A decision under this paragraph (d)(4) may be appealed to the Departmental Office of Civil Rights under
$826.89 of this part.

(e) As State B, if you have not received from State A a copy of the site visit review report by a date 14 days
after you have made a timely request for it, you may hold action required by paragraphs (d)(2) through (4) of this
section in abeyance pending receipt of the site visit review report. In this event, you must, no later than 30 days from
the date on which you received from an applicant firm all the information required by paragraph (c) of this section,
notify the firm in writing of the delay in the process and the reason for it.

(A(1) As a UCP, when you deny a firm's application, reject the application of a firm certified in State A or any
other State in which the firm is certified, through the procedures of paragraph (d)(4) of this section, or decertify a firm,
in whole or in part, you must make an entry in the Department of Transportation Office of Civil Rights' (DOCR's)
Ineligibility Determination Online Database. You must enter the following information:

(i) The name of the firm;

(ii) The name(s) of the firm's owner(s);
(iii) The type and date of the action;
(iv) The reason for the action.

(2) As a UCP, you must check the DOCR Web site at least once every month to determine whether any firm
that is applying to you for certification or that you have already certified is on the list.

(3) For any such firm that is on the list, you must promptly request a copy of the listed decision from the UCP
that made it. As the UCP receiving such a request, you must provide a copy of the decision to the requesting UCP
within 7 days of receiving the request. As the UCP receiving the decision, you must then consider the information in
the decision in determining what, if any, action to take with respect to the certified DBE firm or applicant.

(9) You must implement the requirements of this section beginning January 1, 2012.
[76 FR 5100, Jan. 28, 2011]
§26.86 What rules govern recipients' denials of initial requests for certification?

(a) When you deny a request by a firm, which is not currently certified with you, to be certified as a DBE, you
must provide the firm a written explanation of the reasons for the denial, specifically referencing the evidence in the
record that supports each reason for the denial. All documents and other information on which the denial is based
must be made available to the applicant, on request.

(b) [Reserved]

(c) When a firm is denied certification, you must establish a time period of no more than twelve months that
must elapse before the firm may reapply to the recipient for certification. You may provide, in your DBE program,
subject to approval by the concerned operating administration, a shorter waiting period for reapplication. The time
period for reapplication begins to run on the date the explanation required by paragraph (a) of this section is received
by the firm. An applicant's appeal of your decision to the Department pursuant to §26.89 does not extend this period.

(d) When you make an administratively final denial of certification concerning a firm, the firm may appeal the
denial to the Department under §26.89.

[64 FR 5126, Feb. 2, 1999. Redesignated and amended at 68 FR 35555, June 16, 2003; 79 FR 59598, Oct. 2, 2014]

May 2018



MTC FTA DBE Program Attachment |

§26.87 What procedures does a recipient use to remove a DBE's eligibility?

(a) Ineligibility complaints. (1) Any person may file with you a written complaint alleging that a currently-certified
firm is ineligible and specifying the alleged reasons why the firm is ineligible. You are not required to accept a general
allegation that a firm is ineligible or an anonymous complaint. The complaint may include any information or
arguments supporting the complainant's assertion that the firm is ineligible and should not continue to be certified.
Confidentiality of complainants' identities must be protected as provided in §26.109(b).

(2) You must review your records concerning the firm, any material provided by the firm and the complainant,
and other available information. You may request additional information from the firm or conduct any other
investigation that you deem necessary.

(3) If you determine, based on this review, that there is reasonable cause to believe that the firm is ineligible,
you must provide written notice to the firm that you propose to find the firm ineligible, setting forth the reasons for the
proposed determination. If you determine that such reasonable cause does not exist, you must notify the complainant
and the firm in writing of this determination and the reasons for it. All statements of reasons for findings on the issue
of reasonable cause must specifically reference the evidence in the record on which each reason is based.

(b) Recipient-initiated proceedings. If, based on natification by the firm of a change in its circumstances or other
information that comes to your attention, you determine that there is reasonable cause to believe that a currently
certified firm is ineligible, you must provide written notice to the firm that you propose to find the firm ineligible, setting
forth the reasons for the proposed determination. The statement of reasons for the finding of reasonable cause must
specifically reference the evidence in the record on which each reason is based.

(c) DOT directive to initiate proceeding. (1) If the concerned operating administration determines that
information in your certification records, or other information available to the concerned operating administration,
provides reasonable cause to believe that a firm you certified does not meet the eligibility criteria of this part, the
concerned operating administration may direct you to initiate a proceeding to remove the firm's certification.

(2) The concerned operating administration must provide you and the firm a notice setting forth the reasons for
the directive, including any relevant documentation or other information.

(3) You must immediately commence and prosecute a proceeding to remove eligibility as provided by
paragraph (b) of this section.

(d) Hearing. When you notify a firm that there is reasonable cause to remove its eligibility, as provided in
paragraph (a), (b), or (c) of this section, you must give the firm an opportunity for an informal hearing, at which the
firm may respond to the reasons for the proposal to remove its eligibility in person and provide information and
arguments concerning why it should remain certified.

(1) In such a proceeding, you bear the burden of proving, by a preponderance of the evidence, that the firm
does not meet the certification standards of this part.

(2) You must maintain a complete record of the hearing, by any means acceptable under state law for the
retention of a verbatim record of an administrative hearing. If there is an appeal to DOT under §26.89, you must
provide a transcript of the hearing to DOT and, on request, to the firm. You must retain the original record of the
hearing. You may charge the firm only for the cost of copying the record.

(3) The firm may elect to present information and arguments in writing, without going to a hearing. In such a
situation, you bear the same burden of proving, by a preponderance of the evidence, that the firm does not meet the
certification standards, as you would during a hearing.

(e) Separation of functions. You must ensure that the decision in a proceeding to remove a firm's eligibility is
made by an office and personnel that did not take part in actions leading to or seeking to implement the proposal to
remove the firm's eligibility and are not subject, with respect to the matter, to direction from the office or personnel
who did take part in these actions.

(1) Your method of implementing this requirement must be made part of your DBE program.
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(2) The decisionmaker must be an individual who is knowledgeable about the certification requirements of your
DBE program and this part.

(3) Before a UCP is operational in its state, a small airport or small transit authority (i.e., an airport or transit
authority serving an area with less than 250,000 population) is required to meet this requirement only to the extent
feasible.

(f) Grounds for decision. You may base a decision to remove a firm's eligibility only on one or more of the
following grounds:

(1) Changes in the firm's circumstances since the certification of the firm by the recipient that render the firm
unable to meet the eligibility standards of this part;

(2) Information or evidence not available to you at the time the firm was certified;

(3) Information relevant to eligibility that has been concealed or misrepresented by the firm;

(4) A change in the certification standards or requirements of the Department since you certified the firm;
(5) Your decision to certify the firm was clearly erroneous;

(6) The firm has failed to cooperate with you (see §26.109(c));

(7) The firm has exhibited a pattern of conduct indicating its involvement in attempts to subvert the intent or
requirements of the DBE program (see §26.73(a)(2)); or

(8) The firm has been suspended or debarred for conduct related to the DBE program. The notice required by
paragraph (g) of this section must include a copy of the suspension or debarment action. A decision to remove a firm
for this reason shall not be subject to the hearing procedures in paragraph (d) of this section.

(9) Notice of decision. Following your decision, you must provide the firm written notice of the decision and the
reasons for it, including specific references to the evidence in the record that supports each reason for the decision.
The notice must inform the firm of the consequences of your decision and of the availability of an appeal to the
Department of Transportation under §26.89. You must send copies of the notice to the complainant in an ineligibility
complaint or the concerned operating administration that had directed you to initiate the proceeding. Provided that,
when sending such a notice to a complainant other than a DOT operating administration, you must not include
information reasonably construed as confidential business information without the written consent of the firm that
submitted the information.

(h) [Reserved]

(i) Status of firm during proceeding. (1) A firm remains an eligible DBE during the pendancy of your proceeding
to remove its eligibility.

(2) The firm does not become ineligible until the issuance of the notice provided for in paragraph (g) of this
section.

(j) Effects of removal of eligibility. When you remove a firm's eligibility, you must take the following action:

(1) When a prime contractor has made a commitment to using the ineligible firm, or you have made a
commitment to using a DBE prime contractor, but a subcontract or contract has not been executed before you issue
the decertification notice provided for in paragraph (g) of this section, the ineligible firm does not count toward the
contract goal or overall goal. You must direct the prime contractor to meet the contract goal with an eligible DBE firm
or demonstrate to you that it has made a good faith effort to do so.

(2) If a prime contractor has executed a subcontract with the firm before you have notified the firm of its
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ineligibility, the prime contractor may continue to use the firm on the contract and may continue to receive credit
toward its DBE goal for the firm's work. In this case, or in a case where you have let a prime contract to the DBE that
was later ruled ineligible, the portion of the ineligible firm's performance of the contract remaining after you issued the
notice of its ineligibility shall not count toward your overall goal, but may count toward the contract goal.

(3) Exception: If the DBE's ineligibility is caused solely by its having exceeded the size standard during the
performance of the contract, you may continue to count its participation on that contract toward overall and contract
goals.

(k) Availability of appeal. When you make an administratively final removal of a firm's eligibility under this
section, the firm may appeal the removal to the Department under §26.89.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011; 79 FR 59599,
Oct. 2, 2014]

§26.88 Summary suspension of certification.

(a) A recipient shall immediately suspend a DBE's certification without adhering to the requirements in
§26.87(d) of this part when an individual owner whose ownership and control of the firm are necessary to the firm's
certification dies or is incarcerated.

(b)(2) A recipient may immediately suspend a DBE's certification without adhering to the requirements in
§26.87(d) when there is adequate evidence to believe that there has been a material change in circumstances that
may affect the eligibility of the DBE firm to remain certified, or when the DBE fails to notify the recipient or UCP in
writing of any material change in circumstances as required by §26.83(i) of this part or fails to timely file an affidavit of
no change under §26.83()).

(2) In determining the adequacy of the evidence to issue a suspension under paragraph (b)(1) of this section,
the recipient shall consider all relevant factors, including how much information is available, the credibility of the
information and allegations given the circumstances, whether or not important allegations are corroborated, and what
inferences can reasonably be drawn as a result.

(c) The concerned operating administration may direct the recipient to take action pursuant to paragraph (a) or
(b) this section if it determines that information available to it is sufficient to warrant immediate suspension.

(d) When a firm is suspended pursuant to paragraph (a) or (b) of this section, the recipient shall immediately
notify the DBE of the suspension by certified mail, return receipt requested, to the last known address of the owner(s)
of the DBE.

(e) Suspension is a temporary status of ineligibility pending an expedited show cause hearing/proceeding under
§26.87 of this part to determine whether the DBE is eligible to participate in the program and consequently should be
removed. The suspension takes effect when the DBE receives, or is deemed to have received, the Notice of
Suspension.

(f) While suspended, the DBE may not be considered to meet a contract goal on a new contract, and any work
it does on a contract received during the suspension shall not be counted toward a recipient's overall goal. The DBE
may continue to perform under an existing contract executed before the DBE received a Notice of Suspension and
may be counted toward the contract goal during the period of suspension as long as the DBE is performing a
commercially useful function under the existing contract.

(9) Following receipt of the Notice of Suspension, if the DBE believes it is no longer eligible, it may voluntarily
withdraw from the program, in which case no further action is required. If the DBE believes that its eligibility should be
reinstated, it must provide to the recipient information demonstrating that the firm is eligible notwithstanding its
changed circumstances. Within 30 days of receiving this information, the recipient must either lift the suspension and
reinstate the firm's certification or commence a decertification action under §26.87 of this part. If the recipient
commences a decertification proceeding, the suspension remains in effect during the proceeding.

(h) The decision to immediately suspend a DBE under paragraph (a) or (b) of this section is not appealable to
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the US Department of Transportation. The failure of a recipient to either lift the suspension and reinstate the firm or
commence a decertification proceeding, as required by paragraph (g) of this section, is appealable to the U.S.
Department of Transportation under §26.89 of this part, as a constructive decertification.

[79 FR 59599, Oct. 2, 2014]
§26.89 What is the process for certification appeals to the Department of Transportation?

(a)(2) If you are a firm that is denied certification or whose eligibility is removed by a recipient, including SBA-
certified firms, you may make an administrative appeal to the Department.

(2) If you are a complainant in an ineligibility complaint to a recipient (including the concerned operating
administration in the circumstances provided in 826.87(c)), you may appeal to the Department if the recipient does
not find reasonable cause to propose removing the firm's eligibility or, following a removal of eligibility proceeding,
determines that the firm is eligible.

(3) Send appeals to the following address: U.S. Department of Transportation, Departmental Office of Civil
Rights, 1200 New Jersey Avenue SE., Washington, DC 20590-0001.

(b) Pending the Department's decision in the matter, the recipient's decision remains in effect. The Department
does not stay the effect of the recipient's decision while it is considering an appeal.

(c) If you want to file an appeal, you must send a letter to the Department within 90 days of the date of the
recipient's final decision, including information and setting forth a full and specific statement as to why the decision is
erroneous, what significant fact that the recipient failed to consider, or what provisions of this Part the recipient did not
properly apply. The Department may accept an appeal filed later than 90 days after the date of the decision if the
Department determines that there was good cause for the late filing of the appeal or in the interest of justice.

(d) When it receives an appeal, the Department requests a copy of the recipient's complete administrative
record in the matter. If you are the recipient, you must provide the administrative record, including a hearing
transcript, within 20 days of the Department's request. The Department may extend this time period on the basis of a
recipient's showing of good cause. To facilitate the Department's review of a recipient's decision, you must ensure
that such administrative records are well organized, indexed, and paginated. Records that do not comport with these
requirements are not acceptable and will be returned to you to be corrected immediately. If an appeal is brought
concerning one recipient's certification decision concerning a firm, and that recipient relied on the decision and/or
administrative record of another recipient, this requirement applies to both recipients involved.

(e) The Department makes its decision based solely on the entire administrative record as supplemented by the
appeal. The Department does not make a de novo review of the matter and does not conduct a hearing. The
Department may also supplement the administrative record by adding relevant information made available by the
DOT Office of Inspector General; Federal, State, or local law enforcement authorities; officials of a DOT operating
administration or other appropriate DOT office; a recipient; or a firm or other private party.

(f) As a recipient, when you provide supplementary information to the Department, you shall also make this
information available to the firm and any third-party complainant involved, consistent with Federal or applicable state
laws concerning freedom of information and privacy. The Department makes available, on request by the firm and
any third-party complainant involved, any supplementary information it receives from any source.

(1) The Department affirms your decision unless it determines, based on the entire administrative record, that
your decision is unsupported by substantial evidence or inconsistent with the substantive or procedural provisions of
this part concerning certification.

(2) If the Department determines, after reviewing the entire administrative record, that your decision was
unsupported by substantial evidence or inconsistent with the substantive or procedural provisions of this part
concerning certification, the Department reverses your decision and directs you to certify the firm or remove its
eligibility, as appropriate. You must take the action directed by the Department's decision immediately upon receiving
written notice of it.
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(3) The Department is not required to reverse your decision if the Department determines that a procedural
error did not result in fundamental unfairness to the appellant or substantially prejudice the opportunity of the
appellant to present its case.

(4) If it appears that the record is incomplete or unclear with respect to matters likely to have a significant
impact on the outcome of the case, the Department may remand the record to you with instructions seeking
clarification or augmentation of the record before making a finding. The Department may also remand a case to you
for further proceedings consistent with Department instructions concerning the proper application of the provisions of
this part.

(5) The Department does not uphold your decision based on grounds not specified in your decision.

(6) The Department's decision is based on the status and circumstances of the firm as of the date of the
decision being appealed.

(7) The Department provides written notice of its decision to you, the firm, and the complainant in an ineligibility
complaint. A copy of the notice is also sent to any other recipient whose administrative record or decision has been
involved in the proceeding (see paragraph (d) of this section). The Department will also notify the SBA in writing when
DOT takes an action on an appeal that results in or confirms a loss of eligibility to any SBA-certified firm. The notice
includes the reasons for the Department's decision, including specific references to the evidence in the record that
supports each reason for the decision.

(8) The Department's policy is to make its decision within 180 days of receiving the complete administrative
record. If the Department does not make its decision within this period, the Department provides written notice to
concerned parties, including a statement of the reason for the delay and a date by which the appeal decision will be
made.

(g) All decisions under this section are administratively final, and are not subject to petitions for reconsideration.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35556, June 16, 2003; 73 FR 33329,
June 12, 2008; 79 FR 59599, Oct. 2, 2014]

§26.91 What actions do recipients take following DOT certification appeal decisions?

(a) If you are the recipient from whose action an appeal under §26.89 is taken, the decision is binding. It is not
binding on other recipients.

(b) If you are a recipient to which a DOT determination under §26.89 is applicable, you must take the following
action:

(1) If the Department determines that you erroneously certified a firm, you must remove the firm's eligibility on
receipt of the determination, without further proceedings on your part. Effective on the date of your receipt of the
Department's determination, the consequences of a removal of eligibility set forth in §26.87(i) take effect.

(2) If the Department determines that you erroneously failed to find reasonable cause to remove the firm's
eligibility, you must expeditiously commence a proceeding to determine whether the firm's eligibility should be
removed, as provided in §26.87.

(3) If the Department determines that you erroneously declined to certify or removed the eligibility of the firm,
you must certify the firm, effective on the date of your receipt of the written notice of Department's determination.

(4) If the Department determines that you erroneously determined that the presumption of social and economic
disadvantage either should or should not be deemed rebutted, you must take appropriate corrective action as
determined by the Department.

(5) If the Department affirms your determination, no further action is necessary.
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(c) Where DOT has upheld your denial of certification to or removal of eligibility from a firm, or directed the
removal of a firm's eligibility, other recipients with whom the firm is certified may commence a proceeding to remove
the firm's eligibility under §26.87. Such recipients must not remove the firm's eligibility absent such a proceeding.
Where DOT has reversed your denial of certification to or removal of eligibility from a firm, other recipients must take
the DOT action into account in any certification action involving the firm. However, other recipients are not required to
certify the firm based on the DOT decision.

Subpart F—Compliance and Enforcement

§26.101 What compliance procedures apply to recipients?

(a) If you fail to comply with any requirement of this part, you may be subject to formal enforcement action
under §26.103 or §26.105 or appropriate program sanctions by the concerned operating administration, such as the
suspension or termination of Federal funds, or refusal to approve projects, grants or contracts until deficiencies are
remedied. Program sanctions may include, in the case of the FHWA program, actions provided for under 23 CFR
1.36; in the case of the FAA program, actions consistent with 49 U.S.C. 47106(d), 47111(d), and 47122; and in the
case of the FTA program, any actions permitted under 49 U.S.C. chapter 53 or applicable FTA program
requirements.

(b) As provided in statute, you will not be subject to compliance actions or sanctions for failing to carry out any
requirement of this part because you have been prevented from complying because a Federal court has issued a
final order in which the court found that the requirement is unconstitutional.

§26.103 What enforcement actions apply in FHWA and FTA programs?
The provisions of this section apply to enforcement actions under FHWA and FTA programs:

(a) Noncompliance complaints. Any person who believes that a recipient has failed to comply with its
obligations under this part may file a written complaint with the concerned operating administration's Office of Civil
Rights. If you want to file a complaint, you must do so no later than 180 days after the date of the alleged violation or
the date on which you learned of a continuing course of conduct in violation of this part. In response to your written
request, the Office of Civil Rights may extend the time for filing in the interest of justice, specifying in writing the
reason for so doing. The Office of Civil Rights may protect the confidentiality of your identity as provided in
§26.109(b). Complaints under this part are limited to allegations of violation of the provisions of this part.

(b) Compliance reviews. The concerned operating administration may review the recipient's compliance with
this part at any time, including reviews of paperwork and on-site reviews, as appropriate. The Office of Civil Rights
may direct the operating administration to initiate a compliance review based on complaints received.

(c) Reasonable cause notice. If it appears, from the investigation of a complaint or the results of a compliance
review, that you, as a recipient, are in noncompliance with this part, the appropriate DOT office promptly sends you,
return receipt requested, a written notice advising you that there is reasonable cause to find you in noncompliance.
The notice states the reasons for this finding and directs you to reply within 30 days concerning whether you wish to
begin conciliation.

(d) Conciliation. (1) If you request conciliation, the appropriate DOT office shall pursue conciliation for at least
30, but not more than 120, days from the date of your request. The appropriate DOT office may extend the
conciliation period for up to 30 days for good cause, consistent with applicable statutes.

(2) If you and the appropriate DOT office sign a conciliation agreement, then the matter is regarded as closed
and you are regarded as being in compliance. The conciliation agreement sets forth the measures you have taken or
will take to ensure compliance. While a conciliation agreement is in effect, you remain eligible for FHWA or FTA
financial assistance.

(3) The concerned operating administration shall monitor your implementation of the conciliation agreement
and ensure that its terms are complied with. If you fail to carry out the terms of a conciliation agreement, you are in
noncompliance.
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(4) If you do not request conciliation, or a conciliation agreement is not signed within the time provided in
paragraph (d)(1) of this section, then enforcement proceedings begin.

(e) Enforcement actions. (1) Enforcement actions are taken as provided in this subpart.
(2) Applicable findings in enforcement proceedings are binding on all DOT offices.
§26.105 What enforcement actions apply in FAA programs?

(a) Compliance with all requirements of this part by airport sponsors and other recipients of FAA financial
assistance is enforced through the procedures of Title 49 of the United States Code, including 49 U.S.C. 47106(d),
47111(d), and 47122, and regulations implementing them.

(b) The provisions of §26.103(b) and this section apply to enforcement actions in FAA programs.

(c) Any person who knows of a violation of this part by a recipient of FAA funds may file a complaint under 14
CFR part 16 with the Federal Aviation Administration Office of Chief Counsel.

§26.107 What enforcement actions apply to firms participating in the DBE program?

(a) If you are a firm that does not meet the eligibility criteria of subpart D of this part and that attempts to
participate in a DOT-assisted program as a DBE on the basis of false, fraudulent, or deceitful statements or
representations or under circumstances indicating a serious lack of business integrity or honesty, the Department
may initiate suspension or debarment proceedings against you under 2 CFR parts 180 and 1200.

(b) If you are a firm that, in order to meet DBE contract goals or other DBE program requirements, uses or
attempts to use, on the basis of false, fraudulent or deceitful statements or representations or under circumstances
indicating a serious lack of business integrity or honesty, another firm that does not meet the eligibility criteria of
subpart D of this part, the Department may initiate suspension or debarment proceedings against you under 2 CFR
parts 180 and 1200.

(c) In a suspension or debarment proceeding brought under paragraph (a) or (b) of this section, the concerned
operating administration may consider the fact that a purported DBE has been certified by a recipient. Such
certification does not preclude the Department from determining that the purported DBE, or another firm that has
used or attempted to use it to meet DBE goals, should be suspended or debarred.

(d) The Department may take enforcement action under 49 CFR Part 31, Program Fraud and Civil Remedies,
against any participant in the DBE program whose conduct is subject to such action under 49 CFR part 31.

(e) The Department may refer to the Department of Justice, for prosecution under 18 U.S.C. 1001 or other
applicable provisions of law, any person who makes a false or fraudulent statement in connection with participation of
a DBE in any DOT-assisted program or otherwise violates applicable Federal statutes.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5101, Jan. 28, 2011]

§26.109 What are the rules governing information, confidentiality, cooperation, and intimidation or
retaliation?

(a) Availability of records. (1) In responding to requests for information concerning any aspect of the DBE
program, the Department complies with provisions of the Federal Freedom of Information and Privacy Acts (5 U.S.C.
552 and 552a). The Department may make available to the public any information concerning the DBE program
release of which is not prohibited by Federal law.

(2) Notwithstanding any provision of Federal or state law, you must not release any information that may
reasonably be construed as confidential business information to any third party without the written consent of the firm
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that submitted the information. This includes applications for DBE certification and supporting information. However,
you must transmit this information to DOT in any certification appeal proceeding under §26.89 of this part or to any
other state to which the individual's firm has applied for certification under §26.85 of this part.

(b) Confidentiality of information on complainants. Notwithstanding the provisions of paragraph (a) of this
section, the identity of complainants shall be kept confidential, at their election. If such confidentiality will hinder the
investigation, proceeding or hearing, or result in a denial of appropriate administrative due process to other parties,
the complainant must be advised for the purpose of waiving the privilege. Complainants are advised that, in some
circumstances, failure to waive the privilege may result in the closure of the investigation or dismissal of the
proceeding or hearing. FAA follows the procedures of 14 CFR part 16 with respect to confidentiality of information in
complaints.

(c) Cooperation. All participants in the Department's DBE program (including, but not limited to, recipients, DBE
firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet
contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification
reviews, investigations, and other requests for information. Failure to do so shall be a ground for appropriate action
against the party involved (e.g., with respect to recipients, a finding of noncompliance; with respect to DBE firms,
denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or
appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals,
findings of non-responsibility for future contracts and/or suspension and debarment).

(d) Intimidation and retaliation. If you are a recipient, contractor, or any other participant in the program, you
must not intimidate, threaten, coerce, or discriminate against any individual or firm for the purpose of interfering with
any right or privilege secured by this part or because the individual or firm has made a complaint, testified, assisted,
or participated in any manner in an investigation, proceeding, or hearing under this part. If you violate this prohibition,
you are in honcompliance with this part.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011]
Appendix A to Part 26—Guidance Concerning Good Faith Efforts

I. When, as a recipient, you establish a contract goal on a DOT-assisted contract for procuring construction,
equipment, services, or any other purpose, a bidder must, in order to be responsible and/or responsive, make
sufficient good faith efforts to meet the goal. The bidder can meet this requirement in either of two ways. First, the
bidder can meet the goal, documenting commitments for participation by DBE firms sufficient for this purpose.
Second, even if it doesn't meet the goal, the bidder can document adequate good faith efforts. This means that the
bidder must show that it took all necessary and reasonable steps to achieve a DBE goal or other requirement of this
part which, by their scope, intensity, and appropriateness to the objective, could reasonably be expected to obtain
sufficient DBE patrticipation, even if they were not fully successful.

1. In any situation in which you have established a contract goal, Part 26 requires you to use the good faith
efforts mechanism of this part. As a recipient, you have the responsibility to make a fair and reasonable judgment
whether a bidder that did not meet the goal made adequate good faith efforts. It is important for you to consider the
quality, quantity, and intensity of the different kinds of efforts that the bidder has made, based on the regulations and
the guidance in this Appendix.

The efforts employed by the bidder should be those that one could reasonably expect a bidder to take if the
bidder were actively and aggressively trying to obtain DBE participation sufficient to meet the DBE contract goal.
Mere pro forma efforts are not good faith efforts to meet the DBE contract requirements. We emphasize, however,
that your determination concerning the sufficiency of the firm's good faith efforts is a judgment call. Determinations
should not be made using quantitative formulas.

I1l. The Department also strongly cautions you against requiring that a bidder meet a contract goal (i.e., obtain a
specified amount of DBE participation) in order to be awarded a contract, even though the bidder makes an adequate
good faith efforts showing. This rule specifically prohibits you from ignoring bona fide good faith efforts.

IV. The following is a list of types of actions which you should consider as part of the bidder's good faith efforts
to obtain DBE participation. It is not intended to be a mandatory checklist, nor is it intended to be exclusive or
exhaustive. Other factors or types of efforts may be relevant in appropriate cases.
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A. (1) Conducing market research to identify small business contractors and suppliers and soliciting through all
reasonable and available means the interest of all certified DBEs that have the capability to perform the work of the
contract. This may include attendance at pre-bid and business matchmaking meetings and events, advertising and/or
written notices, posting of Notices of Sources Sought and/or Requests for Proposals, written notices or emails to all
DBEs listed in the State's directory of transportation firms that specialize in the areas of work desired (as noted in the
DBE directory) and which are located in the area or surrounding areas of the project.

(2) The bidder should solicit this interest as early in the acquisition process as practicable to allow the DBEs to
respond to the solicitation and submit a timely offer for the subcontract. The bidder should determine with certainty if
the DBEs are interested by taking appropriate steps to follow up initial solicitations.

B. Selecting portions of the work to be performed by DBESs in order to increase the likelihood that the DBE
goals will be achieved. This includes, where appropriate, breaking out contract work items into economically feasible
units (for example, smaller tasks or quantities) to facilitate DBE participation, even when the prime contractor might
otherwise prefer to perform these work items with its own forces. This may include, where possible, establishing
flexible timeframes for performance and delivery schedules in a manner that encourages and facilitates DBE
participation.

C. Providing interested DBEs with adequate information about the plans, specifications, and requirements of
the contract in a timely manner to assist them in responding to a solicitation with their offer for the subcontract.

D. (1) Negotiating in good faith with interested DBESs. It is the bidder's responsibility to make a portion of the
work available to DBE subcontractors and suppliers and to select those portions of the work or material needs
consistent with the available DBE subcontractors and suppliers, so as to facilitate DBE participation. Evidence of
such negotiation includes the names, addresses, and telephone numbers of DBEs that were considered; a
description of the information provided regarding the plans and specifications for the work selected for
subcontracting; and evidence as to why additional Agreements could not be reached for DBEs to perform the work.

(2) A bidder using good business judgment would consider a number of factors in negotiating with
subcontractors, including DBE subcontractors, and would take a firm's price and capabilities as well as contract goals
into consideration. However, the fact that there may be some additional costs involved in finding and using DBEs is
not in itself sufficient reason for a bidder's failure to meet the contract DBE goal, as long as such costs are
reasonable. Also, the ability or desire of a prime contractor to perform the work of a contract with its own organization
does not relieve the bidder of the responsibility to make good faith efforts. Prime contractors are not, however,
required to accept higher quotes from DBEs if the price difference is excessive or unreasonable.

E. (1) Not rejecting DBEs as being unqualified without sound reasons based on a thorough investigation of their
capabilities. The contractor's standing within its industry, membership in specific groups, organizations, or
associations and political or social affiliations (for example union vs. non-union status) are not legitimate causes for
the rejection or non-solicitation of bids in the contractor's efforts to meet the project goal. Another practice considered
an insufficient good faith effort is the rejection of the DBE because its quotation for the work was not the lowest
received. However, nothing in this paragraph shall be construed to require the bidder or prime contractor to accept
unreasonable quotes in order to satisfy contract goals.

(2) A prime contractor's inability to find a replacement DBE at the original price is not alone sufficient to support
a finding that good faith efforts have been made to replace the original DBE. The fact that the contractor has the
ability and/or desire to perform the contract work with its own forces does not relieve the contractor of the obligation
to make good faith efforts to find a replacement DBE, and it is not a sound basis for rejecting a prospective
replacement DBE's reasonable quote.

F. Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance as required by the
recipient or contractor.

G. Making efforts to assist interested DBESs in obtaining necessary equipment, supplies, materials, or related
assistance or services.

H. Effectively using the services of available minority/women community organizations; minority/women
contractors' groups; local, State, and Federal minority/women business assistance offices; and other organizations as
allowed on a case-by-case basis to provide assistance in the recruitment and placement of DBEs.
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V. In determining whether a bidder has made good faith efforts, it is essential to scrutinize its documented
efforts. At a minimum, you must review the performance of other bidders in meeting the contract goal. For example,
when the apparent successful bidder fails to meet the contract goal, but others meet it, you may reasonably raise the
question of whether, with additional efforts, the apparent successful bidder could have met the goal. If the apparent
successful bidder fails to meet the goal, but meets or exceeds the average DBE participation obtained by other
bidders, you may view this, in conjunction with other factors, as evidence of the apparent successful bidder having
made good faith efforts. As provided in §26.53(b)(2)((vi), you must also require the contractor to submit copies of
each DBE and non-DBE subcontractor quote submitted to the bidder when a non-DBE subcontractor was selected
over a DBE for work on the contract to review whether DBE prices were substantially higher; and contact the DBEs
listed on a contractor's solicitation to inquire as to whether they were contacted by the prime. Pro forma mailings to
DBEs requesting bids are not alone sufficient to satisfy good faith efforts under the rule.

VI. A promise to use DBEs after contract award is not considered to be responsive to the contract solicitation or
to constitute good faith efforts.

[79 FR 59600, Oct. 2, 2014]

Appendix B to Part 26—Uniform Report of DBE Awards or Commitments and Payments Form

INSTRUCTIONS FOR COMPLETING THE UNIFORM REPORT OF DBE AWARDS/COMMITMENTS AND
PAYMENTS

Recipients of Department of Transportation (DOT) funds are expected to keep accurate data regarding the
contracting opportunities available to firms paid for with DOT dollars. Failure to submit contracting data relative to the
DBE program will result in noncompliance with Part 26. All dollar values listed on this form should represent the DOT
share attributable to the Operating Administration (OA): Federal Highway Administration (FHWA), Federal Aviation
Administration (FAA) or Federal Transit Administration (FTA) to which this report will be submitted.

1. Indicate the DOT (OA) that provides your Federal financial assistance. If assistance comes from more than
one OA, use separate reporting forms for each OA. If you are an FTA recipient, indicate your Vendor Number in the
space provided.

2. If you are an FAA recipient, indicate the relevant AIP Numbers covered by this report. If you are an FTA
recipient, indicate the Grant/Project numbers covered by this report. If more than ten attach a separate sheet.

3. Specify the Federal fiscal year (i.e., October 1-September 30) in which the covered reporting period falls.
4. State the date of submission of this report.

5. Check the appropriate box that indicates the reporting period that the data provided in this report covers. For
FHWA and FTA recipients, if this report is due June 1, data should cover October 1-March 31. If this report is due
December 1, data should cover April 1-September 30. If the report is due to the FAA, data should cover the entire
year.

6. Provide the name and address of the recipient.

7. State your overall DBE goal(s) established for the Federal fiscal year of the report being submitted to and
approved by the relevant OA. Your overall goal is to be reported as well as the breakdown for specific Race
Conscious and Race Neutral projections (both of which include gender-conscious/neutral projections). The Race
Conscious projection should be based on measures that focus on and provide benefits only for DBEs. The use of
contract goals is a primary example of a race conscious measure. The Race Neutral projection should include
measures that, while benefiting DBES, are not solely focused on DBE firms. For example, a small business outreach
program, technical assistance, and prompt payment clauses can assist a wide variety of businesses in addition to
helping DBE firms.

Section A: Awards and Commitments Made During This Period

The amounts in items 8(A)-10(1) should include all types of prime contracts awarded and all types of
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subcontracts awarded or committed, including: professional or consultant services, construction, purchase of
materials or supplies, lease or purchase of equipment and any other types of services. All dollar amounts are to
reflect only the Federal share of such contracts and should be rounded to the nearest dollar.

Line 8: Prime contracts awarded this period: The items on this line should correspond to the contracts directly
between the recipient and a supply or service contractor, with no intermediaries between the two.

8(A). Provide the total dollar amount for all prime contracts assisted with DOT funds and awarded during this
reporting period. This value should include the entire Federal share of the contracts without removing any amounts
associated with resulting subcontracts.

8(B). Provide the total number of all prime contracts assisted with DOT funds and awarded during this reporting
period.

8(C). From the total dollar amount awarded in item 8(A), provide the dollar amount awarded in prime contracts
to certified DBE firms during this reporting period. This amount should not include the amounts sub contracted to
other firms.

8(D). From the total number of prime contracts awarded in item 8(B), specify the number of prime contracts
awarded to certified DBE firms during this reporting period.

8(E&F). This field is closed for data entry. Except for the very rare case of DBE-set asides permitted under 49
CFR part 26, all prime contracts awarded to DBES are regarded as race-neutral.

8(G). From the total dollar amount awarded in item 8(C), provide the dollar amount awarded to certified DBEs
through the use of Race Neutral methods. See the definition of Race Neutral in item 7 and the explanation in item 8
of project types to include.

8(H). From the total number of prime contracts awarded in 8(D), specify the number awarded to DBEs through
Race Neutral methods.

8(I). Of all prime contracts awarded this reporting period, calculate the percentage going to DBEs. Divide the
dollar amount in item 8(C) by the dollar amount in item 8(A) to derive this percentage. Round percentage to the
nearest tenth.

Line 9: Subcontracts awarded/committed this period: Items 9(A)-9(I) are derived in the same way as items 8(A)-
8(I), except that these calculations should be based on subcontracts rather than prime contracts. Unlike prime
contracts, which may only be awarded, subcontracts may be either awarded or committed.

9(A). If filling out the form for general reporting, provide the total dollar amount of subcontracts assisted with
DOT funds awarded or committed during this period. This value should be a subset of the total dollars awarded in
prime contracts in 8(A), and therefore should never be greater than the amount awarded in prime contracts. If filling
out the form for project reporting, provide the total dollar amount of subcontracts assisted with DOT funds awarded or
committed during this period. This value should be a subset of the total dollars awarded or previously in prime
contracts in 8(A). The sum of all subcontract amounts in consecutive periods should never exceed the sum of all
prime contract amounts awarded in those periods.

9(B). Provide the total number of all sub contracts assisted with DOT funds that were awarded or committed
during this reporting period.

9(C). From the total dollar amount of sub contracts awarded/committed this period in item 9(A), provide the total
dollar amount awarded in sub contracts to DBEs.

9(D). From the total number of sub contracts awarded or committed in item 9(B), specify the number of sub
contracts awarded or committed to DBEs.

9(E). From the total dollar amount of sub contracts awarded or committed to DBESs this period, provide the
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amount in dollars to DBEs using Race Conscious measures.

9(F). From the total number of sub contracts awarded orcommitted to DBEs this period, provide the number of
sub contracts awarded or committed to DBEs using Race Conscious measures.

9(G). From the total dollar amount of sub contracts awarded/committed to DBES this period, provide the
amount in dollars to DBEs using Race Neutral measures.

9(H). From the total number of sub contracts awarded/committed to DBEs this period, provide the number of
sub contracts awarded to DBEs using Race Neutral measures.

9(I). Of all subcontracts awarded this reporting period, calculate the percentage going to DBEs. Divide the
dollar amount in item 9(C) by the dollar amount in item 9(A) to derive this percentage. Round percentage to the
nearest tenth.

Line 10: Total contracts awarded or committed this period. These fields should be used to show the total dollar
value and number of contracts awarded to DBEs and to calculate the overall percentage of dollars awarded to DBEs.

10(A)-10(B). These fields are unavailable for data entry.

10(C-H). Combine the total values listed on the prime contracts line (Line 8) with the corresponding values on
the subcontracts line (Line 9).

10(1). Of all contracts awarded this reporting period, calculate the percentage going to DBEs. Divide the total
dollars awarded to DBEs in item 10(C) by the dollar amount in item 8(A) to derive this percentage. Round percentage
to the nearest tenth.

Section B: Breakdown by Ethnicity & Gender of Contracts Awarded to DBEs This Period

11-17. Further breakdown the contracting activity with DBE involvement. The Total Dollar Amount to DBESs in
17(C) should equal the Total Dollar Amount to DBEs in 10(C). Likewise the total number of contracts to DBES in
17(F) should equal the Total Number of Contracts to DBEs in 10(D).

Line 16: The “Non-Minority” category is reserved for any firms whose owners are not members of the
presumptively disadvantaged groups already listed, but who are either “women” OR eligible for the DBE program on
an individual basis. All DBE firms must be certified by the Unified Certification Program to be counted in this report.

Section C: Payments on Ongoing Contracts

Line 18(A-E). Submit information on contracts that are currently in progress. All dollar amounts are to reflect
only the Federal share of such contracts, and should be rounded to the nearest dollar.

18(A). Provide the total dollar amount paid to all firms performing work on contracts.
18(B). Provide the total number of contracts where work was performed during the reporting period.

18(C). From the total number of contracts provided in 18(A) provide the total number of contracts that are
currently being performed by DBE firms for which payments have been made.

18(D). From the total dollar amount paid to all firms in 18(A), provide the total dollar value paid to DBE firms
currently performing work during this period.

18(E). Provide the total number of DBE firms that received payment during this reporting period. For example,
while 3 contracts may be active during this period, one DBE firm may be providing supplies or services on all three
contracts. This field should only list the number of DBE firms performing work.
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18(F). Of all payments made during this period, calculate the percentage going to DBEs. Divide the total dollar
value to DBEs in item 18(D) by the total dollars of all payments in 18(B). Round percentage to the nearest tenth.

Section D: Actual Payments on Contracts Completed This Reporting Period

This section should provide information only on contracts that are closed during this period. All dollar amounts
are to reflect the entire Federal share of such contracts, and should be rounded to the nearest dollar.

19(A). Provide the total number of contracts completed during this reporting period that used Race Conscious
measures. Race Conscious contracts are those with contract goals or another race conscious measure.

19(B). Provide the total dollar value of prime contracts completed this reporting period that had race conscious
measures.

19(C). From the total dollar value of prime contracts completed this period in 19(B), provide the total dollar
amount of dollars awarded or committed to DBE firms in order to meet the contract goals. This applies only to Race
Conscious contracts.

19(D). Provide the actual total DBE participation in dollars on the race conscious contracts completed this
reporting period.

19(E). Of all the contracts completed this reporting period using Race Conscious measures, calculate the
percentage of DBE participation. Divide the total dollar amount to DBEs in item 19(D) by the total dollar value
provided in 19(B) to derive this percentage. Round to the nearest tenth.

20(A)-20(E). Items 21(A)-21(E) are derived in the same manner as items 19(A)-19(E), except these figures
should be based on contracts completed using Race Neutral measures.

20(C). This field is closed.

21(A)-21(D). Calculate the totals for each column by adding the race conscious and neutral figures provided in
each row above.

21(C). This field is closed.

21(E). Calculate the overall percentage of dollars to DBEs on completed contracts. Divide the Total DBE
participation dollar value in 21(D) by the Total Dollar Value of Contracts Completed in 21(B) to derive this percentage.
Round to the nearest tenth.

23. Name of the Authorized Representative preparing this form.
24. Signature of the Authorized Representative.
25. Phone number of the Authorized Representative.

*Submit your completed report to your Regional or Division Office.
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[79 FR 59601, Oct. 2, 2014]

Appendix C to Part 26—DBE Business Development Program Guidelines

The purpose of this program element is to further the development of DBEs, including but not limited to
assisting them to move into non-traditional areas of work and/or compete in the marketplace outside the DBE
program, via the provision of training and assistance from the recipient.

(A) Each firm that participates in a recipient's business development program (BDP) program is subject to a
program term determined by the recipient. The term should consist of two stages; a developmental stage and a
transitional stage.

(B) In order for a firm to remain eligible for program participation, it must continue to meet all eligibility criteria
contained in part 26.

(C) By no later than 6 months of program entry, the participant should develop and submit to the recipient a
comprehensive business plan setting forth the participant's business targets, objectives and goals. The participant will
not be eligible for program benefits until such business plan is submitted and approved by the recipient. The
approved business plan will constitute the participant's short and long term goals and the strategy for developmental
growth to the point of economic viability in non-traditional areas of work and/or work outside the DBE program.

(D) The business plan should contain at least the following:

(1) An analysis of market potential, competitive environment and other business analyses estimating the
program participant's prospects for profitable operation during the term of program participation and after graduation
from the program.
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(2) An analysis of the firm's strengths and weaknesses, with particular attention paid to the means of correcting
any financial, managerial, technical, or labor conditions which could impede the participant from receiving contracts
other than those in traditional areas of DBE patrticipation.

(3) Specific targets, objectives, and goals for the business development of the participant during the next two
years, utilizing the results of the analysis conducted pursuant to paragraphs (C) and (D)(1) of this appendix;

(4) Estimates of contract awards from the DBE program and from other sources which are needed to meet the
objectives and goals for the years covered by the business plan; and

(5) Such other information as the recipient may require.

(E) Each participant should annually review its currently approved business plan with the recipient and modify
the plan as may be appropriate to account for any changes in the firm's structure and redefined needs. The currently
approved plan should be considered the applicable plan for all program purposes until the recipient approves in
writing a modified plan. The recipient should establish an anniversary date for review of the participant's business
plan and contract forecasts.

(F) Each participant should annually forecast in writing its need for contract awards for the next program year
and the succeeding program year during the review of its business plan conducted under paragraph (E) of this
appendix. Such forecast should be included in the participant's business plan. The forecast should include:

(1) The aggregate dollar value of contracts to be sought under the DBE program, reflecting compliance with the
business plan;

(2) The aggregate dollar value of contracts to be sought in areas other than traditional areas of DBE
participation;

(3) The types of contract opportunities being sought, based on the firm's primary line of business; and

(4) Such other information as may be requested by the recipient to aid in providing effective business
development assistance to the participant.

(G) Program participation is divided into two stages; (1) a developmental stage and (2) a transitional stage. The
developmental stage is designed to assist participants to overcome their social and economic disadvantage by
providing such assistance as may be necessary and appropriate to enable them to access relevant markets and
strengthen their financial and managerial skills. The transitional stage of program participation follows the
developmental stage and is designed to assist participants to overcome, insofar as practical, their social and
economic disadvantage and to prepare the participant for leaving the program.

(H) The length of service in the program term should not be a pre-set time frame for either the developmental or
transitional stages but should be figured on the number of years considered necessary in normal progression of
achieving the firm's established goals and objectives. The setting of such time could be factored on such items as,
but not limited to, the number of contracts, aggregate amount of the contract received, years in business, growth
potential, etc.

(1) Beginning in the first year of the transitional stage of program participation, each participant should annually
submit for inclusion in its business plan a transition management plan outlining specific steps to promote profitable
business operations in areas other than traditional areas of DBE participation after graduation from the program. The
transition management plan should be submitted to the recipient at the same time other modifications are submitted
pursuant to the annual review under paragraph (E) of this section. The plan should set forth the same information as
required under paragraph (F) of steps the participant will take to continue its business development after the
expiration of its program term.

(J) When a participant is recognized as successfully completing the program by substantially achieving the
targets, objectives and goals set forth in its program term, and has demonstrated the ability to compete in the
marketplace, its further participation within the program may be determined by the recipient.
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(K) In determining whether a concern has substantially achieved the goals and objectives of its business plan,
the following factors, among others, should be considered by the recipient:

(1) Profitability;

(2) Sales, including improved ratio of non-traditional contracts to traditional-type contracts;
(3) Net worth, financial ratios, working capital, capitalization, access to credit and capital;
(4) Ability to obtain bonding;

(5) A positive comparison of the DBE's business and financial profile with profiles of non-DBE businesses in the
same area or similar business category; and

(6) Good management capacity and capability.

(L) Upon determination by the recipient that the participant should be graduated from the developmental
program, the recipient should notify the participant in writing of its intent to graduate the firm in a letter of notification.
The letter of notification should set forth findings, based on the facts, for every material issue relating to the basis of
the program graduation with specific reasons for each finding. The letter of notification should also provide the
participant 45 days from the date of service of the letter to submit in writing information that would explain why the
proposed basis of graduation is not warranted.

(M) Participation of a DBE firm in the program may be discontinued by the recipient prior to expiration of the
firm's program term for good cause due to the failure of the firm to engage in business practices that will promote its
competitiveness within a reasonable period of time as evidenced by, among other indicators, a pattern of inadequate
performance or unjustified delinquent performance. Also, the recipient can discontinue the participation of a firm that
does not actively pursue and bid on contracts, and a firm that, without justification, regularly fails to respond to
solicitations in the type of work it is qualified for and in the geographical areas where it has indicated availability under
its approved business plan. The recipient should take such action if over a 2-year period a DBE firm exhibits such a
pattern.

Appendix D to Part 26—Mentor-Protégé Program Guidelines

(A) The purpose of this program element is to further the development of DBESs, including but not limited to
assisting them to move into non-traditional areas of work and/or compete in the marketplace outside the DBE
program, via the provision of training and assistance from other firms. To operate a mentor-protégé program, a
recipient must obtain the approval of the concerned operating administration.

(B)(1) Any mentor-protégé relationship shall be based on a written development plan, approved by the
recipient, which clearly sets forth the objectives of the parties and their respective roles, the duration of the
arrangement and the services and resources to be provided by the mentor to the protégé. The formal mentor-protégé
agreement may set a fee schedule to cover the direct and indirect cost for such services rendered by the mentor for
specific training and assistance to the protégé through the life of the agreement. Services provided by the mentor
may be reimbursable under the FTA, FHWA, and FAA programs.

(2) To be eligible for reimbursement, the mentor's services provided and associated costs must be directly
attributable and properly allowable to specific individual contracts. The recipient may establish a line item for the
mentor to quote the portion of the fee schedule expected to be provided during the life of the contract. The amount
claimed shall be verified by the recipient and paid on an incremental basis representing the time the protégé is
working on the contract. The total individual contract figures accumulated over the life of the agreement shall not
exceed the amount stipulated in the original mentor/protégé agreement.

(C) DBEs involved in a mentor-protégé agreement must be independent business entities which meet the
requirements for certification as defined in subpart D of this part. A protégé firm must be certified before it begins
participation in a mentor-protégé arrangement. If the recipient chooses to recognize mentor/protégé agreements, it
should establish formal general program guidelines. These guidelines must be submitted to the operating
administration for approval prior to the recipient executing an individual contractor/ subcontractor mentor-protégé
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agreement.
Appendix E to Part 26—Individual Determinations of Social and Economic Disadvantage

The following guidance is adapted, with minor modifications, from SBA regulations concerning social and
economic disadvantage determinations (see 13 CFR 124.103(c) and 124.104).

SocIAL DISADVANTAGE

I. Socially disadvantaged individuals are those who have been subjected to racial or ethnic prejudice or cultural
bias within American society because of their identities as members of groups and without regard to their individual
qualities. Social disadvantage must stem from circumstances beyond their control. Evidence of individual social
disadvantage must include the following elements:

(A) At least one objective distinguishing feature that has contributed to social disadvantage, such as race,
ethnic origin, gender, disability, long-term residence in an environment isolated from the mainstream of American
society, or other similar causes not common to individuals who are not socially disadvantaged;

(B) Personal experiences of substantial and chronic social disadvantage in American society, not in other
countries; and

(C) Negative impact on entry into or advancement in the business world because of the disadvantage.
Recipients will consider any relevant evidence in assessing this element. In every case, however, recipients will
consider education, employment and business history, where applicable, to see if the totality of circumstances shows
disadvantage in entering into or advancing in the business world.

(1) Education. Recipients will consider such factors as denial of equal access to institutions of higher education
and vocational training, exclusion from social and professional association with students or teachers, denial of
educational honors rightfully earned, and social patterns or pressures which discouraged the individual from pursuing
a professional or business education.

(2) Employment. Recipients will consider such factors as unequal treatment in hiring, promotions and other
aspects of professional advancement, pay and fringe benefits, and other terms and conditions of employment;
retaliatory or discriminatory behavior by an employer or labor union; and social patterns or pressures which have
channeled the individual into non-professional or non-business fields.

(3) Business history. The recipient will consider such factors as unequal access to credit or capital, acquisition
of credit or capital under commercially unfavorable circumstances, unequal treatment in opportunities for government
contracts or other work, unequal treatment by potential customers and business associates, and exclusion from
business or professional organizations.

1. With respect to paragraph I.(A) of this appendix, the Department notes that people with disabilities have
disproportionately low incomes and high rates of unemployment. Many physical and attitudinal barriers remain to their
full participation in education, employment, and business opportunities available to the general public. The Americans
with Disabilities Act (ADA) was passed in recognition of the discrimination faced by people with disabilities. It is
plausible that many individuals with disabilities—especially persons with severe disabilities (e.g., significant mobility,
vision, or hearing impairments)—may be socially and economically disadvantaged.

11l. Under the laws concerning social and economic disadvantage, people with disabilities are not a group
presumed to be disadvantaged. Nevertheless, recipients should look carefully at individual showings of disadvantage
by individuals with disabilities, making a case-by-case judgment about whether such an individual meets the criteria
of this appendix. As public entities subject to Title 1l of the ADA, recipients must also ensure their DBE programs are
accessible to individuals with disabilities. For example, physical barriers or the lack of application and information
materials in accessible formats cannot be permitted to thwart the access of potential applicants to the certification
process or other services made available to DBEs and applicants.

EcoNomic DISADVANTAGE

May 2018



MTC FTA DBE Program Attachment |

(A) General. Economically disadvantaged individuals are socially disadvantaged individuals whose ability to
compete in the free enterprise system has been impaired due to diminished capital and credit opportunities as
compared to others in the same or similar line of business who are not socially disadvantaged.

(B) Submission of narrative and financial information.

(1) Each individual claiming economic disadvantage must describe the conditions which are the basis for the
claim in a narrative statement, and must submit personal financial information.

(2) [Reserved]

(C) Factors to be considered. In considering diminished capital and credit opportunities, recipients will examine
factors relating to the personal financial condition of any individual claiming disadvantaged status, including personal
income for the past two years (including bonuses and the value of company stock given in lieu of cash), personal net
worth, and the fair market value of all assets, whether encumbered or not. Recipients will also consider the financial
condition of the applicant compared to the financial profiles of small businesses in the same primary industry
classification, or, if not available, in similar lines of business, which are not owned and controlled by socially and
economically disadvantaged individuals in evaluating the individual's access to credit and capital. The financial
profiles that recipients will compare include total assets, net sales, pre-tax profit, sales/working capital ratio, and net
worth.

(D) Transfers within two years.

(1) Except as set forth in paragraph (D)(2) of this appendix, recipients will attribute to an individual claiming
disadvantaged status any assets which that individual has transferred to an immediate family member, or to a trust, a
beneficiary of which is an immediate family member, for less than fair market value, within two years prior to a
concern's application for participation in the DBE program, unless the individual claiming disadvantaged status can
demonstrate that the transfer is to or on behalf of an immediate family member for that individual's education, medical
expenses, or some other form of essential support.

(2) Recipients will not attribute to an individual claiming disadvantaged status any assets transferred by that
individual to an immediate family member that are consistent with the customary recognition of special occasions,
such as birthdays, graduations, anniversaries, and retirements.

(3) In determining an individual's access to capital and credit, recipients may consider any assets that the
individual transferred within such two-year period described by paragraph (D)(1) of this appendix that are not
considered in evaluating the individual's assets and net worth (e.g., transfers to charities).

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35559, June 16, 2003]

Appendix F to Part 26—Uniform Certification Application Form
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mdicase whether they own or nsusage (ke congwury- (Plase amock exra sheets, f mesdedi.
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Section 5 OWNER INFORMATION, Cont'id. @

A Tddentify all imdividuals, Mrms, or helding companies (hat bobd LESS THAN 1% owsership inferest in (he
T i Aok veprerte shoets for sarh adisemal o

(1) Fall Xame: 12) Title: il’l‘_ll-k-err
LI

{4) Home ABArews (St and Nber ‘nm ' ‘m 11;-
(%) Gender: I Male ' Fenube (8) Number af Vears as owner:

(%) Paventage avmed: %
lﬂmmmmﬂh-ﬁu Class of stock owmed: .

Dhate acquired
[ Black J Hispoaamc
0 Asian Pacifie  J Narrve Anserican (140 Tmivial imvestment o Tipe Dollar Value
e et T Real e 3
r 2 e
=] [ o B 4
M US Cllzrusbip: Cither 3
e e D s
5 Iryse

o O brwas a git from:

O Ihougdn it fomx

O Tk 1 it fromn:

Q@ Oaber

LA LR SIDELITAMUSE Wi VR IR

B. Additional Oweer lnformation
(1) Derscribse Tamilial relatiomship to ofhey owners and emplovess

{2} Does this owmer perform a management or supervisory fanciben for any ofber bisdeea? O Yes QMo

1E Vs, idewitify. Ny of B Fumction Tl
(L1 ET] Mmmﬂlﬂ'“‘lfﬂ'-}miﬂllm s @ pelatienship with this frm? o p orrp
serrnt, phaw e afre gawy ncasz, p | sharmg. w0, } D ¥es OMa

Tdentfy thee mame of the Disaness. and the u'-ul‘ﬂrlthmuhp and the owier ™4 Biction 8 e firme

() Does this owmer work for any aflser flrm, non-profil seganioatien, or is exgaged ln any ofler acfivity
mere than 10 bowrs per week? IF yes, idemnfy dus scuviry:

t4Ka) What b the persanal wed worth of his disady amtaged owner apphying for cersification? §

(bjHas sy truss beew created for e benelt of this disdvantsged owmen(si? O Yoo O No
A0 Fex, noki miery b il s proviole & ey off ef raa ae e

(%) Do amy of your immedinte faandy members, managers, or cnphoyees oW, manage, or are asssciated
with another company? 1 YVes D No If Ves, provide thear name, relatioumsbip, company. tvpe of
business, and mclicate wisether they own or uanage: ([Pesis asach v shoan, of sesded);
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Section 4: CONTROL

Al Idemnify vour frim's OfMeers amd Board of Directors if addimasa’ spoce 20 reguared ook o separare shaets. -

Hame Title Daee | Edhubeity
Cormeler

1) OfMcers of the Ceanpatry | {2}
]
(]
{d)
Bowrd of Directars [[1]
[
ek
@

(3) Do amy of ibe persoms Wsted above perfonm @ amagement or sUptTvBory function for any ofber basiness?
O ¥es O%o If Yes. idenstify for sach:

Pervonc Tithe:
B Fimenon
Pesans Titke:
L E

(4 D amy of the persons Dted in section A alsove swn ar work for any oflser frmis) that has & relatianship
with thls A (v g ommerphy meeren, s e ppace. Saand e imares p ol hawing owr |
D Y¥es D Ne M Ves. weutily for cach

Fus Name: Petm
Hane of Business Relatiouslup:

B Duties of Owmers, OfMboers, Directers, Mansgers, sud Kev Peronsd
LrM:w_ﬂ-':wmﬂnm‘pw__hmltphu-.mr’“trmshunﬁﬂ'
Maponry

O (11% o mewe) Muneairy Crwner (575 o1 keve)
R o -
i N-! Percent Ol Percent Owned:
S, iy [ Sty dif ed ok scop | A ¥ 5 N A ¥ 3 N
of
ﬁ ug A ¥ S [ A 3 b £
inal deviviots A F % N A F 3 N
A F k] N A ¥ [ N
_gum-u.u: ¥ A F 5 bl A F E ™
MHF"’E A ¥ 5 i A ¥ E N
Pa mapapenwnd |nllng A F E] N A F E N
| =l
ﬂ“"‘!ﬁ. [T A N A T N N R
(s el T A d ] E A E T . —
| Designates or s A 5 W A F 5 B
Cibigies nsmess by contmact credir A N A - 5 3
Parchass g A N A F [ N
Sagns brnanesy checks A N A [ N
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I Complete for all OfMcers, Divectors, Alanagers, snd Key Persansel who conirold the following famciiows for
e O, idtseh e bt a3 Reddad)

Treecior Manspes Foey B 1| Do Dawcion Masager’ Koy Perwonnel
A= Alwavs 5 = Sebdain K—_ ?:_-:r_—_.
- F N = i
Pelmguely Nadiever Race i Gender, Paace il Gender
Pervet Craed Peroenl Cramed:

et pohicy for oompany darection scope | A [ ] k] AlF 5 x
prpt e
Bikbusg and 2 A 3 5 N A F 5 N

e o A F 5 = A 5 N
e - — AT A -
ﬁ&ﬂ!m A i 5 = A F 5 =

el et A F 5 N A |F 5 i
mﬁ-aﬁ;mm A F 5 N AF 5 ®
ol pecenabile

A F 3 bl A |F = ]

Hii= O ST A F 3 M A F 5 M
| Dhesignanys profs spmeding of irstomn A E 3 . AT E i
Chidigates businss by contract credit A 3 [ N A ] N
= S A 1%
E A 5 N A ]

hwuﬂnmhﬂmﬂlwﬂ‘nﬁmnmwmmhﬁwfwmrmm I Yes,
ey U person, Uhe bsiness, smd e tde e on:

Dvnwnfﬂuwmlﬂdmww'uthnrnhhﬂﬂhhﬁ-mmwﬁm"'tq:
s A s psared offe g g Lnawar. persorosi pharing. evc. | 1T ¥'es, describe the nanare of
thee bamsimess rekasionsbip:

. Twventery: Indicate your fima’s imventory in the folloing categories (Please nftock additionsl vhorts jf noded):
I Evquiipanent amd Velicle
Aake A Yiode] Curresl Crwmed or Lensed  Used as collateral?  Where bs liem stored

Value by Firm sr Owser?
1

2

i

4,

5

[

.

L]

9

2. Office Space

street Aididres Orwned or Leased by Firm or Owmer? Current Value of Property sr Lense

EEEEEEEE————————

S —
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e e s s s

T A e e A TR TRE AR

T T T R R 1 TR A R S R AR L

o e Er o eSS S

e
3 Storage Spaie (Provade upeed e apreemend for de properes @
Street Addres Orvned or Lewsed by Current Valwe of Property or Lease
Firm or Owoer?

1. D wour firm vely om sny other s for management e tons or employes payrell? J Yes 1 Mo
E Fimaneial Bamking [nfermaiion :Proide hank autearatson and rignatre cardad

Namne of bank: Cury and Stase:
T following indiidusls arc S0l 1o g clecks ot sccount
Miatiee oof bk oy and State:

Thee following imdividuals are sble 1o sipn checlks on hes acconnt
Bonding Infermation. If you bave bonduse capacizy, identify the fian's bondieg ageregace and project s
Aggregaie linat § Projoctlimin

F. ldewtiy all sources, amommts, and pmpases of maney loaned (o vour firm inchiding from Nnands)
imtitarions. Identily wheiber vou the owner and aov stber peroa or firm loaned momey fo the applicant

DBEACDHE. Indlade ibe names of any perssns oF finns guarantecing the loam, if ofber than the sbed onner,

Name of Somree Addivis of Sourve N of Perusm Oviginal ~ Currems Purpsns of Losa
O slag it p Bal
Loam

L
2

3

G, Lint all contribations or traosfers of ssets foTrom yeur flrm asd o/from aoy of ity owpers ar motber
Endividual over the past [Wo Vears Ldnisch sddmonal shees f nesded|

Comtribution Asset  Dollar Valee  From Whoan Ta Whom Relatiomship  Date of
Tramsferved Tramferved Tramaler

=

H. List current Borwsesperimits. bebd by amy onoct amd'or employvee of vour finn
(.5 romtracion. enpiwerr. anchitect, sic N AMsch addtionsd shevts i seeded)-

Xaawe of LicemsePermil Halder Type of Livense Permit Expiration Deate Slale
L
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I List thee thirer larges! contracts completed by yomr firm in the past three vears, if any:

Name of Name Location of Type of Work Performed Daliar Valee of

Orvrmer Camtracion Project Contract
]

2

3

. List the thaee largest active jobs on which yeaur Srn is earrently working:

Xame of Frime Lacation of Type of Work Project  Auticipared  Dallar Valise
r:n-h::nr-lhm Prajeci Simri [aie l“-?‘:ﬁ- of Coniract

L5

Provide iuformation comceridieg any oflser abrport cencessbon busisewses (be applicant fom er any sffiliale swns
amil'or operates, including wame, location, type of concession, and start date of condrssion

| SmmeofCoucelon | 2 locatiow | Ivpeof Conctwibon | Stard Date of Concession |
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AFFIDAVIT OF CERTIFICATION

Thei ot miest b st il ar e

e puich dhvie et aduic i divieh amitged i 15 debed

A MATERIAL OR FALSE STATEMENT OR OMESSHON MADE IN CONNEC TION WITH THIS AFFLICATION 15
SUFFICTENT CAUSE POR DENLAL OF CERTIFRCATION, REVOCATHN OF A FRIOR AFFROVAL, INITLATION
OF SUSFENSION OR DERARMENT FROCEEDINGS, AND MAY SURJECT THE FERSON AND'OR ENTITY
MAKING THE FALSE STATEMENT TO ANY AND ALL CIVIL AND CRIMINAL FEXALTIES AVAILARLE
FURSUANT TO AFFLICABLE FEDERAL AND STATE LAW.

i (full e primed)
wwnar of affnn unde penalty of les et |
(athe) of the appls firm
s v [

tarre pead and undervicood all of de gueswond u this
m-—lhﬂﬂ'h Forsgomy mformuhon wsd
d i1 Ban application sl i artaglematy
s uppurting documenty are b sl correct 1o the best of
qhﬂkd.pud'hlllm bﬁmnﬁl.l
i The

mmmmmnmu

1 mechosen bedipe nmed sgree s sy msPeprEsEIINGGS 1 s
MW-MH_.:I&I“IWM

edowal and'op wiaty law concerrasy False stalvsamt, Sad or
ofher apphicable offaue.

1 cormfy that [ 5m o socaslly asd scommmically &odvamtgsd
ﬂmﬂﬁl-mdhhmhm

wﬁmurf" h o Aupet
Doeaiceiss Eavieprios hwﬂ'm‘

acctmately ety ol anpluis e opeerstiosi. capabylties aid

pmhmvdh—lhuﬂl the
womtrel. and affibinons thereod

1 rocogmire that e sformanos subsmined in (s appliomio s

fou the pawpose of mducing corfication spproval by s

povemsnt spency. | wxdontand thad 3 porammanl sgency
iy, WY e i A Spjpiiae. deternuhe the MOCIFACY

Dk antaged
_n.' iom, [ cevtify thad | am s weembeer of one or more of the
fellrwing groups. and St | heve habd proself oot o 2 mumbe of
the groges (Check all thar spplyh

DFemale O Black Amevicon 1 Hispams: Ansrican
2 My Amenican W Asee- Pacific Amenican
(0 Spbscoaminent Adisn Asserican (O Onber { specsfys

-iﬂnlhil—t-il“ﬁn-n-dl
wuch agrmcy o oostact auy euhisy pased in the spplicanon, and

-ldl-:qhmdhtw

1 agmee 1o imbonn 1 gotvenunen! fnch?, SDamaton and revics
off hooks. records. docomeniy and files. m whabever fowmn ey
wrunt, of i mamed fem aned ris affiboies. urpection of

Tty that [ am socially disadvantapad Bocama [ lave bies
wabgected m racil or eduic prejodice o oulmns] bias, or have
snffered de effects of discrimeranion. becmrie of mry idemnny
o m b of one of more of the Eoups idennfied sbove,
wptharnl pegd ooy wdnadial quabines.

1 farther cevtify that mmye pavsomal met worth doe not axceed
5002 nulbon, smd ihad | s ecomonscally disadhantaged

placesi) o b el ecgung andl 1 perut

redimal to pensst sl ingpamies el be gronsds for demiad of
cartsficahon.

16 wwnrded a conimact. oL conoevnom betse o
wubdleans. | agree to prompily sl duectly provde the pome
ootyacton, if my, smd the Department, raCipion! Spency. of
fedenn| Braschng agency on an oE@poing binr CIETENL, SOUgdeIE
el Bocuirale imSonEn s re pardeg | 1 vk perfonmed on e
jarepect. [ XN pagiisaby and (1) propossd dhanges, if iy, 1o S
fomrgung mramreeels

1 agmes 1o provide wiithen notice o the Wopsenl agrecy o
Uhafird Cartafication Progaman of amy weeral dhanpe ot
indorumizon coutised m the origmal application witlun 30
cakendar drys of wnch change ¢ g ownerlup changes.
adkdiress ieleydeonee momber. pervonal et wonth exoeeding §1 42
mallion. oic |

b any abselty re codigpee i whe Fe EmepnsE ysiam ha
eeers urpaned dhae to desrzsedbed coputad sad coedir
oppEmings as cougpared 10 othors in the s or vemlar bne
of o who are mof socslly and sconomically
dradvmped

1 declave wles penality’ of perpury flud he milorasstom
ﬂ#lhm”mm:lm
COMFECE.

(DBE ACDEE Apphica) (Duee
SOUARY CERTIFICATE
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UNIFORM CERTIFICATION AFPLICATION
SUFPORTING IOCTMENTS CHECKLIST

o order b complety your application fss DRE or ACDEE ceriflcation. yeu must attach coples of all of the follom ing
HEQUIRED dormments. A Dsllure bs supply any isformation requesind by the UCF may resalr in your fimm denbed

DREACDBE certification.

dhmmdhﬂmi‘

2 Persimual Faderal v yetmns fior ihe pasdt 3 years, of
wpplicable. for each dradvamaged owwa

Z Fdernd tax netims | el nevpests for exiemions ) filed by
the Farwn sl iy aifilisies witly polaterd schedules. Sou the pat 3

Years

= Docuimsred panal of comtribimio. nad 10 scdpare

awnerhap dor ssch s (o g bodh sider of ramreling

k)

7~ Sugned loan s wectmaly agrecmoacats, s bondsag B
Lisr of equgpenent snd'or velucles owned and lexsed

mchiting %I mumbans. copy of e, proof of owmentap.

st ads for esch vekucle.

= Tithet o), regastration certificatelsh, sd U5, DOT amnbery

for each eruck owsed or cperated by yous fim

Z Licenses. boruse renewnl forme. permiss. and hod

Iﬁrl_rh-
= Discraplatass of all real sitite (inchaling effie ioage

ﬁ#rwﬂl—lwwﬁmﬂ‘ A preaf

Tt LICP e witvicdy yows s applvving sy roguaine fhve
srdmernion of the follcnavmy docsrmenty. Jf riquesivd fo
Provic dhess docueenst. o s spply dhee winy yoar
ol o o M o S0 EEL

P of cumbmshup
wwhuﬁmuﬂﬂuww

o - 1 r“- AoRE L
= Personal Foderal Tax retarn for the past 3 pear. of

dissdvamtaged wans
= Vow-med babance slarets and incoms stseussuts fov the
Pt 3 years {ov e of firm, f lexs thaw pheee 1wars)

= L ol purachuct s carred and i of distribustion
oy P e |

d'm-dq)-
I:bn-dplndn!-rmh\ of wespts. v o veey
ﬁﬁuﬁuuﬁqunmmwhpﬂhw

g
'muamnnuhﬂﬂqﬁq—
I Proof of wand e fascility i oo lease
TR

Larimeruiie or Sl Fentiery
= Oviganal sl sy swwrnsded Partserdup on Joint Vegae
Agreenents

Lorweraivn ov LIL
= Cifaal Acisches of Inconpossizon { mipewe by the piaie
= Bt sabes of 88 crepoaste sock cemificates. mmd o
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Appendix G to Part 26—Personal Net Worth Statement

Perscnal et Worth Statement A AR P
U.S. Departmsent of For DBE/ACDBE Program Eligibility TP TI CATT
Tramsporiation An of

Thee B £3 sl by o Darcpants o e L 5. Cosparimesnd of Trarmoorsbors Cevdvaniaged Buresys Enprne (L} Pograms. Each sl
mu-n“ pataapate as.0 DBE of ACDEE whoss serrshep snd contil are tebed upon for DBE cerfioston mamd compiein e iem
P S gmibens: T | el G Frogemn (LECH | spcpmt b e it 98 mbwnmdﬁ

r?hﬂ\.“ i b il Wi e o bt
hl‘.&m-ﬂh Fats T and M hhh“‘ﬂmmwﬂulﬁﬂ
] | [
Flesadoncs hidness (s poried i e 550 R & P
ity Shatw anell Tipy Tt
Blsunvrcd Hate of Apghial Fem
Sgunr  Fil Neara
el Sime Sengi M Devoroed, Linson|

AESUTE i Cet] | LIABILITIES e Carats )
Lary el Tl Equvahints 5 Lo ooy L B ]

[Conpists Secieon B _
Fosteranrn Arcmants, (Fihg dlifels 810ER 1 RAwagani. om ol [ ime
Prsrysore, ol | Fwpeort B vk e Ui and E e Pravisry Hisaion s Dobd
] (e, ol il apoly o et see Pnnpiesls: Seclon 4
dirvinbadan] Rocery’] [Complele Sacton I
Tevkmrage . irvessmend ormunis. ] hwwhm 1
Aty Hgkdin Tt ¥ lemh“ %
e (e (Carmgliein Sarton 71
Loy b it & (T Aascraiie. ] (| natulitr ]
{Congiatn secion 8} ompis Sechon &)
Fopa Erisbe I wolpgng Primany Rosaden o ] L] T 4
{Crenplety Sacion 4} (Cnmplets Sactomn 8
Ll raurwnce (Canh Sunsnder Vi Dy H
ooty Secson &}
e Frionel el Aoy 1
(gt SemrSon
Hasiararioy irbiwvenlti, Cifer Fhoan B Apgiscand Fem L]
(Corgiats Sacten 7 )
Vol Asmtts | § Tokal ket | §
RET WORTH
Benon D Motes Prpabie oo Banks and Dt
gl [P Fopnend | Frmmeay | Vo Seoesd o Endoesed Typm of |

M Pyl Baiwce |  Balace hmart | gmondy, sic ) Cobgerd
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[ Saction 3. Hiroharaps and cumiadial accounts, Mincks, bonds, seirement accourts. [Fuil Vi) fi e Sacewnn § ey
Pl o Sam iy Evchmo A Timmenned T Wl Vi Tt o
A - Comd [ERA— [IPP——— Tiotal vighuw

|
i 1

Bartic & Feal E41ate Crweort] [0ic] o g Py Flesadesoe et Ieas] Proceties. Persioa! FrogeTy Leased oo Gerled io0 Busirss
P 0 ey Dthar o P g propeity). (Lot e At b []

| | Frimny e | Progecty B Panperty
| T ot Progany |

dri @ el
bewwcis [ o chader o o

Expaty e o ool bk

Arnceard Pt
Inuh:mb
| Section B, Lif Ingurance Heid (o Lace TVt 7 CERA SUTTEndes vk of pobCes nmet 0 SEAPENGE (N i Dernelenes)
|"'"""'“‘°°"""" |"'°""“"‘ iy Sumicter At Im L oo Pokcy Inkmgion
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Botal Preserst | Amound of LY m-rm-:u
T T ] Al s 1
Aoy ] Ve e (0 beire recrvalon e, Mok
il L onarmnd wad b, sl e et cu ke 1y

o s [l s o e s e | s e e pa—

Sl el o Limwacd ol Pubibr Traded

| dcimn Lrwdar pesnalty of pnury el el s s menant A ggErnG S arant o corglein. e
rmcl | Gy Tusl o dnaein. Furey Eaeh e o nmwum--ﬂnm-nunm!muh
nfs o U purpmes of nducey Serbl s aBon npgroaml by g A
wmhmlmmm-mwmﬂumnhmﬂmmm-m

' o DT vy ity raaTesd I e sl alon of
“Hﬁuﬂﬂwhh#dﬂnﬂww'u
Mh“mmlmﬂnhnm-h“rummhlm
o ot WAl e o e conltect of sttt whech mag b sl dened of revoraton of Do AR B
| destawr T, e Ror iPaading B Lk Kb I L ey R alaerer? Fmsd o oller agpicabis glarnen

m%mmm*m

T I -
1 O e SRR RS D R, o DRV 1 BSAMOR £ 1 Pl Fretonm of IREEILIAS N0 ITwacy AcI 13 6 C 542 a0 5034
Dt T Ty AT e (iR [FARTOR N A (S PR, T A el S A
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Plesne do mot makie sdprements 10 your S v o
U DOT repulations 49 C F R Faris 25 and 26, The

agaxy har yon spphy w0 will use the e provided

Brokerige sl Cudodisl Aecosnts, Stocks, Bands,
Rrtirement Acvemnin Keport total vale on page 1, and on

page 2, wection b, emen the s of de weounty. brokenage

o yoww coniletiod Personal Net Wionl (PNW) S L]
disternme wlhsiber o meet e soomnise
mequirenmenis of 49 CF B Parts 25 and 28, 1 theve are
i o (o tien repding Voul fori il nay be
wptarnsed s yeai b covred? and congdele apinn

An imfvidoad s persossl net worth socording se 49 CF R
Parts 23 sl 20 inchodes cady his or by oun shave of svsis
ok sgparately, poutly, on s Cousmany properry with e
wdiehual s ypoeng and euchides e tollewing

*  Indivahial s enmerdug e m s appheas firm
& Inchihaal™s equaty m his or ey promary resdase:
*  Tox and meerevt penabes dhst would socves if reoremens
w-mmltpr-uuﬂlhﬁ;ﬂ
401k} #le | were
chvtidbuted ot the preumt e

Instecade om e fonm. if ary nems e pomilhy ovmed 16 dee
peersonal net worth of the mmjonn ownens) of te finn
wnceids 5107 mullion, & defused by 80 CF B Paits 1) and
26, ihe fir s not eligible for DEE or ACDBE certificaticn.
19 e peeruoiall et woowrth of e majorty owsens ) du

sccoime. wic ; B cost, market vabag of
the wnt i daie of qotatson. mnd wial valer s of e daie
of the PNW cunement.

Anvets Held In Tiunt: Euder thae totall vk of e sisits libd
m st o e 1. il proride e msnes of|
i anustes el oty infermstion m Secnon & on page 5.

Lasw ta Sharebokders sl (iber Heoriy ables not lsted:
Enlen st baanedd 1o you frowm your fams from sy otha
Tamombin qustafy s liich youn bl an srmnerdag et and
otter pecenables nol listed above. Complete Secnon & on
page b

Roeal Extate: The votad vahis of ieal evtate extludmg you
sy ressdence shonld be bnsed ou pape 1. In secmom 4 on
page 2. phease bist your primary residence in oobumm 1.
wchkig the addreun et of scqpaehion, dete of
siquired, mames of degd, purchase price, present Gaie market
value. source of market valaton names of all momgpe
e, mortpage socoumr by and balmice. squiry s
of credit balsnce, sl st oof payment Livt thus
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